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TUESDAY,  APRIL  9,  1991 

U.S.  Senate, 
Committee  on  Foreign  Relations, 

Washington,  DC. 

The  committee  convened,  pursuant  to  notice,  at  9:30  a.m.,  in 
room  SD-419,  Dirksen  Senate  Office  Building,  Hon.  Claiborne  Pell 
(chairman  of  the  committee)  presiding. 

Present:  Senators  Pell,  Dodd,  Simon,  Robb,  Helms,  and  McCon- 
nell. 

The  Chairman.  The  Committee  on  Foreign  Relations  will  come 
to  order. 

This  morning,  we  are  holding  a  hearing  on  the  Persian  Gulf  and 
the  Question  of  War  Crimes.  We  will  be  hearing  first  from  a  distin- 
guished member  of  our  committee,  Senator  Mitch  McConnell,  who 
has  introduced  legislation  on  this  particular  subject. 

We  will  then  have  testimony  presented  from  the  well-known  phi- 
losopher, teacher,  and  author,  Elie  Wiesel.  Then  we  will  hear  from 
Dr.  Robert  Woetzel,  who  has  been  advising  the  United  Nations  on 
this  subject,  and  from  international  law  professor  Anthony 
D'Amato  from  Northwestern  University. 

Over  40  years  ago,  after  the  Nuremberg  trials  that  followed 
World  War  II,  Justice  Jackson  wrote,  "If  the  nations  which  com- 
mand the  great  physical  forces  of  the  world  want  the  society  of  na- 
tions to  be  governed  by  law,  the  Nuremberg  principles  may  contrib- 
ute to  that  end." 

A  few  years  earlier,  in  his  opening  speech  as  chief  Nuremberg 
prosecutor,  Justice  Jackson  had  said  that,  "the  principle  of  person- 
al liability  is  a  necessary  and  logical  one  if  international  law  is  to 
render  real  help  to  the  maintenance  of  peace." 

From  the  early  days  of  the  Persian  Gulf  conflict,  the  question  of 
war  crimes  has  been  the  subject  of  attention  both  in  the  Senate 
and  at  the  U.N.  In  September  of  last  year,  our  late  distinguished 
colleague,  Senator  John  Heinz,  offered  a  provision  which  was  over- 
whelmingly adopted  by  the  Senate,  expressing  the  sense  of  the 
Senate  that  Saddam  Hussein  and  other  Iraqi  leaders  and  perpetra- 
tors should  be  brought  to  justice  as  war  criminals. 

In  October,  the  U.N.  adopted  a  resolution  calling  on  all  nations 
to  put  together  information  on  "grave  breaches  by  Iraq"  of  various 
provisions  of  international  law. 

In  January,  the  Senate  unanimously  condemned  Iraq's  failure  to 
treat  prisoners  of  war  in  conformity  with  our  international  law. 

(l) 


Early  last  month,  the  U.N.  Commission  on  Human  Rights  strong- 
ly condemned  the  Iraqi  authorities  for  their  grave  violations  of 
human  rights  in  Kuwait,  in  violation  and  contravention  of  interna- 
tional law,  and  urged  the  appointment  of  a  special  rapporteur  to 
conduct  an  investigation  and  report  back  to  the  General  Assembly. 

And  again  last  month  the  Senate  unanimously  adopted  a  resolu- 
tion calling  on  the  President  to  confer  with  our  coalition  partners 
or  the  U.N.  to  establish  an  international  court  or  tribunal  to  pros- 
ecute the  responsible  Iraqi  parties  for  crimes  against  international 
law. 

It  is  unclear  what  the  administration's  intentions  are  with  re- 
spect to  this  question.  Representatives  of  the  executive  branch 
were  invited  but  declined  to  testify  at  today's  hearing.  This,  I 
regret. 

I  might  add  a  personal  note  here.  My  own  father  was  a  member 
of  the  U.N.  War  Crimes  Commission  which  addressed  the  question 
of  how  to  handle  the  war  crimes  committed  during  World  War  II. 
He  strongly  believed  in  the  need  for  future  deterrence  and  asserted 
at  the  time,  "I  am  thinking  of  my  unborn  grandchildren,  and  I'll 
see  myself  damned,  in  the  most  literal  and  theological  sense  of  the 
word,  I'll  leave  no  stone  unturned  that  might  save  them  from  a 
third  war.  I  do  not  ask  to  revenge  the  dead  innocents,  but  I  intend 
to  protect  those  that  are  to  come." 

I  would  hope  that  by  a  discussion  of  this  subject  here  today  we 
will  be  able  to  contribute  to  the  decisions  that  are  made  with  re- 
spect to  this  subject. 

Senator  Helms  will  be  here  shortly,  so  I  will  now  recognize  Sena- 
tor McConnell. 

Senator  McConnell.  Thank  you,  Mr.  Chairman. 

I  very  much  appreciate  your  having  these  hearings.  This  is  an 
extremely  important  subject,  and  in  my  view  the  war  will  never 
really  be  over  until  we  have  addressed  the  question  of  war  crimes. 

When  Saddam  Hussein  invaded,  occupied,  and  then  announced 
the  annexation  of  Kuwait,  the  world  was  stunned.  There  is  no 
doubt  that  the  cruelty  of  the  abuses  which  followed  at  the  hands  of 
Saddam's  troops  shocked  the  international  community  into  action. 
The  criticism  and  condemnation  of  the  invasion  grew  with  each  eye 
witness  report  of  atrocities  committed  against  Kuwait  citizens,  eco- 
nomic infrastructure,  and  environment.  No  ogre  in  history  or  myth 
has  picked  the  bones  of  its  victims  cleaner  than  Saddam  Hussein. 

The  military  coalition  that  President  Bush  so  brilliantly  forged 
triumphed  in  large  part  because  it  enjoyed  the  moral  and  political 
fortification  of  a  succession  of  United  Nations  resolutions.  The 
global  scope  of  agreement  and  approval  gave  the  commanders  and 
soldiers  of  Desert  Storm  confidence  to  get  the  job  done. 

A  shining  moment  in  military  history  was  enhanced  by  virtue  of 
international  political  consensus,  which  is  precisely  what  brings  us 
here  today.  Operation  Desert  Storm  used  international  military 
power  to  enforce  international  political  will. 

The  next  obvious  and  logical  step  is  to  create  an  international 
court  to  enforce  international  law,  particularly  the  Geneva  conven- 
tions. For  decades  the  Geneva  Conventions  have  held  high  a  set  of 
principles  for  humane  treatment  of  civilians  and  prisoners  of  war. 


Along  with  more  than  160  other  nations,  we  have  embraced  these 
standards  with  hope. 

Given  the  brutality  of  events  in  Kuwait,  we  must  establish  the 
mechanism  to  enforce  those  standards  with  strength  and  resolve. 
We  must  create  a  permanent  international  tribunal  if  we  are  seri- 
ous about  a  new  world  order  where  the  rule  of  law  prevails  over 
the  rule  of  tyrants. 

Mr.  Chairman,  in  January  of  this  year  I  introduced  legislation 
urging  the  administration  to  begin  collecting  information  bearing 
on  violations  of  the  Geneva  Conventions.  I  gather  that  this  effort  is 
in  fact  well  underway. 

I  might  say  parenthetically  that  while  I  was  in  Kuwait  and 
Saudi  Arabia  3  weeks  ago  I  happened  to  sit  next  to  a  young  Air 
Force  photographer  who  had  been  busy  at  work  taking  photo- 
graphs of  bodies  in  the  Kuwait  morgue  and  photographs  of  victims 
who  survived  that  period,  clearly  for  the  purpose  of  documenting 
war  crimes.  The  question  becomes,  toward  what  end? 

My  bill  also  asks  the  President  to  look  at  the  option  of  prosecut- 
ing individuals  guilty  of  war  crimes  in  American  courts,  but  bar- 
ring actually  having  anyone  in  custody,  the  President  should  move 
forward  for  a  request  at  the  United  Nations  to  establish  an  inter- 
national tribunal. 

Since  we  do  not  have  Saddam  Hussein  or  any  of  the  high  com- 
mand in  custody,  I  believe  the  President  should  move  forward  im- 
mediately to  establish  an  international  court  to  review  and  try  vio- 
lations of  the  Geneva  Conventions.  Any  number  of  witnesses  could 
be  brought  before  this  committee  and  the  public  detailing  charges 
of  torture,  mistreatment,  and  abuse.  There  is  certainly  no  shortage 
of  victims  or  horror  stories. 

The  question  is,  what  is  the  world  prepared  to  do  about  these  al- 
leged violations  of  the  Geneva  Conventions?  Can  we  set  an  example 
so  that  these  crimes  will  not  be  committed  in  the  future? 

Without  an  international  tribunal,  these  charges  in  all  likelihood 
will  be  taken  up  in  local  courts  in  the  region.  There  may  be  some 
merit  to  this  course  in  that  Arab  nations,  Arab  law  and  regula- 
tions, and  Arab  citizens,  will  review  and  judge  the  cases.  This 
would  remove  the  United  States  and  our  western  coalition  partners 
from  potential  charges  of  racism  and  ostensibly  diminish  our  direct 
risk  of  terrorism  or  hostage-taking. 

But,  Mr.  Chairman,  it  was  the  United  Nations  which  authorized 
the  use  of  force,  and  I  think  it  should  be  United  Nations  which 
come  together  once  again  in  legal  judgment.  I  would  add,  it  is  not 
just  a  philosophical  preference  for  sharing  the  legal  responsibility. 
I  think  there  are  very  practical  considerations  that  must  be  fac- 
tored into  this  decision. 

Initial  reports  of  the  postwar  judicial  situation  in  Kuwait  are 
fairly  disturbing.  A  recent  Washington  Post  story  with  the  head- 
line, "Justice  goes  on  trial  in  Kuwait"  led  me  to  believe  that  fair 
trials  would  be  virtually  impossible,  given  the  combination  of  a 
limited  number  of  judges,  the  restrictions  on  basic  rights  under 
current  martial  law,  and  a  highly  charged  emotional  climate. 

If  it  is  true,  as  the  Post  indicates,  that  pre-war  courts  were  pre- 
sided over  by  Egyptian  judges  working  on  contract  and  there  were 
usually  no  more  than  1,000  criminal  cases  pending  at  any  given 


time,  the  system  would  be  overwhelmed  by  the  addition  of  war 
crimes  cases. 

President  Bush  forged  an  unprecedented  coalition  of  nations  au- 
thorized to  use  military  force  by  the  U.N.,  but  it  was  empowered  by 
the  principles  of  the  Geneva  Conventions.  Those  principles  will 
become  practice  only  if  we  build  upon  this  unique  political  and 
military  victory  and  create  the  international  legal  body  to  inde- 
pendently and  resolutely  carry  out  their  meaning. 

Thank  you  very  much,  Mr.  Chairman,  for  the  opportunity  to 
appear  as  a  witness  here  today. 

The  Chairman.  Thank  you  very  much  for  being  with  us,  and 
now  I  hope  you  will  join  us  on  this  side  of  the  table,  where  you  will 
feel  more  at  home. 

Senator  McConnell.  Yes,  I  am  planning  on  doing  that. 

The  Chairman.  Now,  it  is  an  honor  and  pleasure  to  introduce 
our  next  witness,  Elie  Wiesel,  recipient  of  the  Nobel  Peace  Prize, 
teacher,  writer,  and  philosopher,  and  presently  the  Andrew  Mellon 
Professor  of  Humanities  at  Boston  University. 

As  we  welcome  Professor  Wiesel  before  our  committee,  I  think  it 
appropriate  to  quote  the  Nobel  Committee  when  they  decided  to 
award  him  the  Peace  Prize  in  1986.  They  said  at  that  time,  "Elie 
Wiesel  has  emerged  as  one  of  the  most  important  spiritual  leaders 
and  guides  in  an  age  when  violence,  repression,  and  racism  contin- 
ue to  characterize  the  world  *  *  *  [He]  is  a  messenger  to  mankind. 
His  message  is  one  of  peace,  atonement,  and  human  dignity.  His 
belief  that  the  forces  fighting  evil  in  the  world  can  be  victorious  is 
a  hard-won  belief.  His  message  is  based  on  his  own  personal  experi- 
ence of  total  humiliation  and  of  the  utter  contempt  for  humanity 
shown  in  Hitler's  death  camps.  The  message  is  in  the  form  of  a  tes- 
timony repeated  and  deepened  through  the  works  of  a  great 
writer." 

We  look  forward,  Professor  Wiesel,  to  hearing  your  statement. 

STATEMENT  OF  DR.  ELIE  WIESEL,  ANDREW  MELLON 
PROFESSOR  IN  THE  HUMANITIES,  BOSTON  UNIVERSITY 

Mr.  Wiesel.  Mr.  Chairman  and  distinguished  Senators,  first  of 
all  allow  me  to  thank  you  for  inviting  me  today  to  testify  before 
this  august  body  on  a  subject  that  has  cast  a  burning  shadow  over 
the  turbulent  and  violent  20th  century. 

This  is  the  second  time  that  I  appear  before  your  committee.  The 
first  time  was  when  you  discussed  the  Genocide  Treaty.  I  was  for 
it,  so  were  you,  and  I  thank  you  for  that.  Filled  with  despair  and 
death,  with  noble  aspirations,  too,  this  century  has  witnessed  offi- 
cially organized  cruelty  to  such  an  unprecedented  degree  that  it 
went  to  the  limits  of  human  justice  and  beyond. 

With  your  permission,  Mr.  Chairman,  distinguished  Senators,  I 
shall  talk  about  this  in  a  moment,  but  may  I  first  share  with  you 
my  profound  sadness  and  outrage  at  the  unjust  fate  that  has  befall- 
en the  brave  Kurdish  freedom-fighters  in  Iraq,  and  the  tragedy 
that  has  struck  their  families — innocent  victims?  I  fail  to  compre- 
hend why  they  have  been  abandoned. 

How  are  we  to  understand  the  passivity  of  the  great  alliance 
with  its  humanistic  ambitions  and  ideals  toward  their  desperate, 


tragic  struggle?  How  is  it  that  Saddam  Hussein  has  been  allowed 
to  kill  Kurds — men,  women,  and  children — again  with  impunity? 

We  cannot  claim  ignorance.  We  know  what  is  going  on  there.  We 
are  informed  by  the  media.  We  are  challenged  by  columnists  such 
as  Bill  Safire,  Abe  Rosenthal,  Jim  Hoagland,  and  Charles  Krauth- 
amer  and  others.  I  respect  and  admire  President  Bush  for  the  way 
he  organized  the  international  community  into  war  against  Iraq's 
aggression.  I  am  sure  that  he  is  compassionate.  I  am  sure  that  he  is 
sensitive  to  human  suffering.  Why,  then,  has  he  not  done  more  and 
earlier,  much  sooner,  to  save  the  Kurds  from  the  humiliation  of 
agony  and  death? 

Many  of  my  colleagues — writers  and  teachers — have  been  not 
only  upset  but  pained,  wounded,  by  the  plight  of  the  Kurds.  Yester- 
day a  few  of  us  have  written  a  kind  of  petition  which  I  hope  you 
will  allow  me  to  enter  into  your  record.  It  is  signed  by  Saul  Bellow, 
a  fellow  Nobel  laureate,  your  compatriot  and  citizen  of  Illinois, 
Alan  Bloom  of  Chicago,  Eugene  Kennedy,  Cynthia  Ozick,  a  very 
famous  writer,  and  myself,  and  it  reads: 

We,  the  undersigned,  feel  that  the  U.S.  Government  and  its  allies  in  the  Gulf 
have  an  urgent  responsibility  to  preserve  the  Kurds  and  other  Iraqi  populations.  We 
should  condemn  Saddam  Hussein  and  his  Government.  If  we  fail  to  do  this,  we  will 
appear  to  associate  ourselves  with  the  murderous  destruction  of  whole  populations. 
In  the  face  of  his  cruelty  our  passivity  makes  us  look  like  Saddam's  sponsors  and 
compromises  us  morally. 

Senator  Simon  [presiding].  That  will  be  entered  into  the  record, 
the  full  letter. 
Mr.  Wiesel.  Thank  you  so  much,  Senator  Simon. 
[The  information  referred  to  follows:] 

We  feel  that  the  U.S.  Government  and  its  allies  in  the  gulf  war  have  an  urgent 
responsibility  to  preserve  the  Kurds  and  other  Iraqi  populations.  We  should  con- 
demn Saddam  Hussein  and  his  government.  If  we  fail  to  do  this  we  will  appear  to 
associate  ourselves  with  the  murderous  destruction  of  whole  populations.  In  the  face 
of  his  cruelty  our  passivity  makes  us  look  like  Saddam's  sponsors  and  compromises 
us  morally. 

Mr.  Wiesel.  That  crime  is— and  must  be— linked  to  punishment 
has  never  been  axiomatically  accepted  in  history.  The  more  serious 
the  crime,  the  harsher  the  punishment.  Hence,  the  problem:  what 
about  crimes  that,  due  to  their  magnitude,  cannot  but  defy  punish- 
ment? Having  killed  half  of  humankind,  his  brother  Abel,  Cain 
eluded  punishment.  All  he  had  was  a  mark  on  his  forehead — a 
curse,  a  memory — but  he  was  not  condemned  to  die.  Would  the 
same  attitude  apply  to  modern  or  not  so  modern  mass-killers? 

In  Nuremberg  in  1946,  in  Jerusalem  in  the  1960's,  philosophers 
and  moralists  debated  the  issue.  How  does  one  punish  someone 
who  has  participated  in  the  murder  of  10,000  or  ten  times  10,000 
human  beings? 

But  this  is  not  the  problem  facing  your  committee  at  this 
moment.  The  question  is  not  how  to  sentence  Saddam  Hussein,  but 
whether  to  bring  him  to  justice  at  all,  and  if  so,  where,  and  in  what 
form,  and  of  course,  distinguished  Senators,  my  answer  is  yes. 
Saddam  Hussein  and  his  accomplices  must  answer  for  their  crimes. 

What  is  a  crime  against  humanity?  It  is  the  act  of  those  in  power 
to  misuse  their  power  by  systematically  killing  defenseless  civilians 
and  innocent  children,  and  setting  human  dwelling  places  on  fire, 


for  no  valid  reason,  and  there  can  be  no  valid  reason  for  setting  oil 
fields  on  fire  and  brutally  murdering  defenseless  civilians  and  inno- 
cent children — and  all  children  are  innocent. 

For  having  murdered  thousands  of  his  Kurdish  citizens  with  gas 
before  the  gulf  crisis,  and  for  continuing  to  massacre  them  even 
now,  for  having  invaded  Kuwait,  waged  war  against  its  inhabitants 
and  deprived  them  of  their  identity  and  of  their  right  to  live  in 
peace,  for  having  sent  missiles  against  civilian  centers  in  Israel 
which  did  not  participate  in  the  war,  for  having  ordered  the  worst 
ecological  disaster  in  modern  history,  Saddam  Hussein  and  his  aco- 
lytes ought  to  be  tried  before  an  international  tribunal  and  charged 
with  the  most  serious  crimes  of  all— crimes  against  humanity. 

My  position  is  not  motivated  by  a  thirst  for  vengeance.  I  do  not 
believe  in  vengeance,  nor  do  I  believe  in  war.  I  believe  that  all 
wars  are  blasphemy.  I  do  not  believe  that  wars  can  be  glorious,  and 
surely  not  holy.  War  means  death,  and  death  is  ugly,  but  some 
wars  are  less  offensive  than  others. 

To  help  victims  of  war  defend  themselves  is  commendable.  To 
wage  war  against  war  could  be,  sometimes,  morally  defended.  To 
fight  against  aggressive  wars  with  all  the  means  at  our  disposal 
can  be  an  act  of  solidarity  with  the  victims,  an  act  which  I  am 
ready  to  applaud,  for  I  believe  in  justice  as  the  victims  see  it,  not 
the  aggressors. 

I  want  my  son's  children  to  remember  that  lawmakers  in  this 
Chamber,  lawmakers  in  our  land,  have  chosen  to  declare  war  a 
crime  and  murder  a  blemish  on  humanity's  honor.  I  want  my  son's 
children  to  remember  that  at  the  end  of  the  20th  century  members 
of  the  U.S.  Senate  have  declared  for  all  to  hear  that  the  answer  to 
war  is  not  war,  but  justice  and  compassion,  not  complacency  and 
forgetfulness. 

Ideally,  civilization  and  war  ought  not  to  be  reconciled  for  war  is 
capable  of  turning  the  most  civilized  person  into  an  instrument  of 
death.  Still,  civilization  means  the  setting  of  moral  limits  to  war 
itself.  A  civilized  society  must  never,  and  therefore  will  never  go 
beyond  certain  limits,  for  if  it  does  it  is  no  longer  a  civilized  socie- 
ty. 

Granted,  certain  essential  freedoms— and  all  freedoms  are  essen- 
tial— may  be  abrogated  in  time  of  war.  In  Saddam  Hussein's  Iraq 
the  law  itself  became  a  victim  of  war.  Like  the  emperors  of  Ancient 
Rome,  Saddam  Hussein  set  himself  above  the  international  law, 
and  that  is  why  he  ought  to  be  condemned  by  the  international 
community. 

Mr.  Chairman  and  distinguished  Senators,  the  story  of  war  does 
not  end  with  the  end  of  war.  It  continues  beyond  the  fighting.  It 
continues  beyond  the  dying.  It  continues  beyond  the  killing.  The 
story  of  war  continues  to  reach  into  our  collective  memory's  strug- 
gle to  learn  from  its  lessons,  and  it  is  up  to  us  that  these  lessons  be 
a  message  of  morality  rather  than  a  legacy  of  hatred  and  what  fol- 
lows hatred,  the  inevitable  malediction  of  suffering  and  destruction 
and  death. 

Let  history  record  our  determination  that  whenever  an  aggressor 
will  launch  war  against  defenseless  countries  his  story  will  inexora- 
bly lead  him  before  an  international  court  of  justice.  His  sentence 
will  almost  be  irrelevant.  His  personal  future  will  matter  little. 


What  will  matter  is  the  exposure  of  his  criminal  deeds.  What  will 
matter  is  that  he  will  remain  in  the  annals  of  history  as  an  exam- 
ple of  what  human  beings,  driven  by  fanaticism  or  ambition,  can 
do  to  one  another. 

Mr.  Chairman  and  distinguished  members  of  the  Senate,  I  sug- 
gest to  you  that  when  Saddam  Hussein  appears  before  his  judges, 
death  itself  will  retreat  into  the  weakened  shadow  of  its  shameful 
duplicity. 

I  thank  you. 

Senator  Simon.  We  thank  you,  Professor  Wiesel.  The  chairman 
had  to  leave  for  just  a  few  minutes  and  will  be  returning  shortly. 

First  of  all,  we  are  honored  to  have  you  here.  There  is  no  one 
that  I  can  think  of  anywhere  on  the  face  of  the  Earth  who  has 
prompted  us  to  examine  our  conscience  more  than  Elie  Wiesel,  and 
I  am  personally  very  grateful  to  you,  and  I  think  a  great  many 
others  are.  I  think  you  strike  the  right  tone  when  you  say  this  is 
not  for  revenge.  Understandably  there  are  people  who  want  re- 
venge. But  that's  not  the  point. 

The  point  is  how  do  we  conduct  ourselves  in  such  a  way  that  we 
can  prevent  future  Saddam  Husseins  from  coming  forward.  And  I 
guess  the  one  problem  I  had  was  the  problem  that  the  late  Senator 
Robert  Taft  talked  about  with  the  Nuremberg  trials.  He  said  this  is 
ex  post  facto  law.  We  have  not  set  up  the  criteria,  so  we  are 
moving  out. 

In  the  case  of  Saddam  Hussein,  and  in  the  case  of  the  Nurem- 
berg trials,  the  crimes  were  so  great  that  you,  in  a  very  real  sense, 
do  not  need  to  establish  the  criteria  of  the  law.  But  what  do  we  do? 
We  face  the  same  problem  with  Pol  Pot  in  Cambodia.  You  have  re- 
flected on  this  more  than  certainly  most  people  have.  How  do  you 
react?  How  do  we  proceed  on  this?  Is  there  something  we  should  be 
doing  at  the  United  Nations  in  some  way  to  establish  a  norm  of 
international  law  that,  if  you  violate,  people  are  going  to  know, 
leaders  are  going  to  know,  you  can  be  tried. 

Mr.  Wiesel.  Senator  Simon,  this  Nation  is,  I  believe  today,  not 
only  a  great  power,  but  a  moral  power.  The  power  of  the  United 
States  also  lies  in  its  moral  commitments.  A  message  coming  from 
here  would  be  interpreted  everywhere.  Therefore  Pol  Pot  should  be 
tried.  But  then,  I  am  naive.  I  am  not  a  lawyer.  I  only  write  words.  I 
am  a  writer.  I  am  a  teacher.  Therefore,  I  may  say  things  that  law- 
yers may  not  like.  I  believe  that  Pol  Pot  is  guilty  of  crimes  against 
humanity.  He  has  killed  half  of  his  people. 

I  went  to  Cambodia.  I  went  to  the  border  of  Cambodia.  They  did 
not  allow  me  to  get  in,  but  the  stories  came  out.  I  went  there  to  see 
Pol  Pot's  victims.  I  believe  that  I  am  here  as  a  witness,  it  is  as  a 
witness  I  went  to  to  see  what  was  happening  and  I  tried  to  help.  I 
saw  the  victims.  I  even  saw  some  of  the  killers.  A  statement  about 
Pol  Pot  would  be  important  for  history.  The  fact  that  Pol  Pot's 
regime  was,  and  may  even  be,  represented  at  the  U.N.  was  to  me,  I 
must  tell  you,  a  source  of  embarrassment.  That  Pol  Pot's  represent- 
atives should  sit  at  the  United  Nations  is  scandalous. 

What  weapon  do  we  have  to  oppose  a  killer?  Ultimately  what  we 
have  is  memory. 

I  attended  the  Eichmann  trial.  I  also  attended  the  Barbie  trial  in 
France.  And  all  the  time  I  was  wondering  what  can  we  do  to  these 
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people?  They  are  beyond  punishment,  even  if  sentenced  to  death 
isn't  it  disproportionate?  Then  I  realized  the  punishment  that  we 
can  meet  out,  the  only  one,  is  memory.  The  killer  does  not  want  his 
murders  to  be  remembered;  and  we  say,  "we  shall  remember 
them,"  and  our  grandchildren  will  remember  them.  Memory  thus 
becomes  a  shield. 

So  as  long  as  people  will  remember  what  Saddam  Hussein  has 
done,  other  future  leaders — immoral  leaders,  cruel  leaders,  vicious 
leaders — will  think  twice  before  committing  similar  crimes. 

When  I  was  in  the  Soviet  Union,  with  the  chairman,  Senator 
Pell,  last  year,  I  suggested  in  Moscow  that  Stalin's  crimes  should 
also  be  considered  as  crimes  against  humanity.  The  Soviet  partici- 
pants were  shocked.  Well,  I  like  to  shock  people.  But  I  think  we 
should  think  in  moral  terms.  And  then,  in  moral  terms,  hope  is 
possible. 

Senator  Simon.  Let  me  shift.  You  shifted  from  your  prepared 
statement  to  comment  on  the  situation  faced  by  the  Kurds.  And  I 
share  almost  a  feeling  of  embarrassment  that  we  have  not  respond- 
ed more  fully.  We  have  belatedly  dropped  some  food.  I  think  that 
one  other  thing  we  could  do  is  to  say  to  the  government  of  Iraq,  the 
use  of  helicopters  against  your  own  people  will  not  be  tolerated. 

Is  there  anything  else  we  ought  to  be  doing  in  that  situation  to 
be  of  greater  assistance  to  a  people  whose  bravery  we  acknowledge 
and  whose  massacre  we  also  acknowledge. 

Mr.  Wiesel.  Senator  Simon,  if  I  were  in  your  place  I  would  ask 
my  colleagues  to  ask  the  American  people  to  examine  its  own  con- 
science. I  think  our  mistake  occurred  in  1988,  when  Saddam  Hus- 
sein gassed  5,000  of  his  Kurdish  citizens:  men,  women,  and  chil- 
dren. We  have  seen  the  pictures,  we  have  got  the  reports,  and 
there  was  no  protest.  Not  a  single  head  of  state  of  a  major  power 
has  protested. 

That  pains  me.  That  gave  Saddam  Hussein  a  kind  of  blank  ap- 
proval saying  he  can  go  on.  He  can  continue  his  evil  deeds.  Why 
did  we  not — why  did  we  not  protest  then?  He  used  gas  against  his 
own  people.  Gas.  And  we  saw  the  children.  We  saw  the  maimed 
disfigured  children.  And  nothing  happened. 

That  is  why  we  examine  our  conscience  first.  Then  I  would 
expose  the  crimes,  the  inhuman  activities  of  a  system  that  is  based 
on  cruelty  and  terror.  What  else  can  we  do  except  use  our  heart 
and  our  minds,  and  in  your  case,  our  power,  not  only  to  decry  and 
denounce  and  censor  and  blame,  and  condemn  the  killers,  but  also 
to  claim  solidarity  and  kinship  with  the  victims. 

I  would,  for  instance,  say,  why  not  take  in,  even  symbolically 
50,000  Kurds  to  America.  By  the  way,  I  as  a  Jew,  who  feels  so  close 
to  Israel,  I  am  ready  to  ask  Israel  to  take  in  a  symbolic  figure, 
1,000 — 1,000  Kurds,  let  other  nations  follow  our  example.  Since  the 
Kurds  refused  to  leave  in  terror,  and  in  conditions  of  persecution  in 
Iraq,  they  need  to  go  somewhere.  Let  us  show  them  that  they  are 
our  brothers  when  they  need  us. 

These  are  all  symbolic  gestures,  but  we  live  in  an  age  of  symbol- 
ism. Symbols  are  important.  And  just  as  Saddam  Hussein  is  a 
symbol  of  inhumanity,  everyone  of  us  should  become  a  symbol  of 
humanity. 


Senator  Simon.  I  thank  you.  I  am  grateful  that  humanity  has  an 
Elie  Wiesel  to  prod  our  conscience. 

Mr.  Wiesel.  Thank  you. 

Senator  Simon.  Senator  McConnell. 

Senator  McConnell.  Thank  you,  Senator  Simon.  We  are  getting 
a  little  off  the  track  here,  it  seems  to  me,  but  I  wanted  to  make  a 
couple  of  observations  about  the  exchange  that  just  occurred.  I  am 
not  quite  sure  under  what  authority  the  United  States  would  inter- 
vene in  a  civil  war  in  Iraq.  It  was  pretty  clear  what  our  authority 
was  in  extricating  Iraq  from  Kuwait.  I  think  it  is  a  step  the  Ameri- 
can people  are  very  reluctant  to  take.  And  frankly,  I  am  somewhat 
surprised  by  those  who  did  not  want  us  to  use  force  to  eject  Iraq 
from  Kuwait  are  now  suggesting  that  we  intervene  in  a  civil  war  in 
Iraq. 

I  think  that  would  be  a  very  large  mistake.  And  I  think  you  can 
take  that  position  and  still  not  reach  the  conclusion  that  we  can  do 
nothing  to  assist  the  Kurds.  We  clearly  are  in  the  process  of  doing 
that.  I  think  the  international  community  is  going  to  respond  to 
that  concern.  You  see  it  developing  all  ready  with  suggestions  from 
some  of  our  European  allies.  And  rather  than  the  Kurds  having  to 
leave  Iraq,  where  they  have  lived,  it  seems  to  me  through  United 
Nations  action,  we  will  be  able  to  establish  a  safer  place  for  them 
in  country,  where  they  have  been  for  a  number  of  years. 

But  I  would  like  to  get  us  back  on  the  track  of  what  our  session 
is  about  today.  Senator  Simon  raised  a  very  legitimate  question 
about  the  criteria  for  trying  war  criminals.  I  would  suggest  we 
have  them.  They  are  called  the  Geneva  Accords.  There  is  the 
Geneva  Convention  on  the  treatment  of  POW's,  and  the  Conven- 
tion on  the  Protection  of  Civilians,  both  of  which  have  been  fla- 
grantly violated  by  the  Iraqis;  so,  the  criteria  exist. 

The  problem,  as  you  know  so  well,  Professor,  is  that  we  do  not 
have  a  way  to  enforce  them.  The  Nuremberg  experience  was  essen- 
tially the  winners  trying  the  losers.  I  would  not  rule  that  out,  but 
at  present,  we  have  no  international  criminal  forum.  I  think  the 
criteria  are  clear.  The  question  is  how  do  you  move  to  trial,  and 
what  is  the  appropriate  forum  to  do  it. 

Your  testimony  suggests  an  exposure  of  Saddam's  criminal  deeds 
is  the  issue,  not  the  sentencing.  Does  that  mean  that  you  think 
that  trying  him  in  absentia  would  accomplish  the  same  goal  as 
having  him  personally  before  a  court? 

Mr.  Wiesel.  May  I  respond  parenthetically  to  the  first  one  about 
the  Kurds?  I  read  the  news  reports  about  the  new  plan  of  providing 
a  sanctuary,  a  haven  for  the  Kurds  in  Iraq,  and  I  approve  of  that, 
of  course.  But  as  long  as  they  are  not  safe,  as  long  as  their  lives  are 
in  danger,  I  think  we  could  do  many  things.  I  am  in  favor  of  mili- 
tary intervention  now  at  this  point,  not  at  all.  I  spoke  about  moral 
authority,  moral  intervention,  I  think  this  land  today  has  a  moral 
force  equal  to  none  in  the  world.  If  we  spoke  out  today  with  vigor 
and  firmness,  I  think  Saddam  Hussein  would  listen.  He  has  no 
choice  anyway.  And  the  whole  world  would  applaud,  because  we 
have  been  the  leader  now  in  a  campaign  that  had  moral  implica- 
tions and  applications. 

As  for  the  real  question  about  the  tribunal.  I  repeat:  I  am  not  a 
lawyer.  You  are  going  to  hear  professors  of  law  that  will  give  you 
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better  arguments  than  mine.  But  I  believe  mainly  that  we  should 
follow  the  pattern  of  the  Nuremberg  tribunal  that  has  become  his- 
tory. After  all,  the  Nuremberg  tribunal  was  an  outcome  of  the 
United  Nations,  and  the  United  Nations  has  adopted  legal  stand- 
ards and  imposed  legal  solutions  for  such  crimes. 

We  could  continue  and  apply  the  same  standards.  The  question 
is,  is  Saddam  Hussein  a  war  criminal  according  to  those  standards. 
I  believe  that  in  legal  terms  you  will  come  to  the  conclusion  that 
yes,  he  did  commit  those  crimes.  In  abstentia,  yes.  If  you  cannot 
get  him,  then  let  him  be  tried,  in  abstentia.  At  least  his  crimes  will 
be  exposed,  and  the  names  of  all  the  accomplices.  But  something 
must  be  done. 

Let  me  say  that  I  do  not  think  we  can  allow  the  situation  simply 
to  go  into  oblivion.  We  must  not  say  that  because  he  is  not  present, 
because  we  cannot  get  him,  and  because  there  is  not  tribunal,  we 
will  wait.  I  do  not  think  we  should  wait.  The  United  Nations  could 
be  asked  by  the  United  States  to  work  on  the  International  Tribu- 
nal. We  could  ask  the  international  court,  or  the  World  Court  in 
the  Hague.  They  should  help  us. 

Senator  McConnell.  I  could  not  agree  with  you  more  that  we 
should  not  wait.  As  I  said  in  my  testimony,  before  you  came  to  the 
microphone,  I  do  not  think  the  war  will  ever  be  truly  over  until  we 
have  trials.  It  seems  to  me  that  the  issue  is  whether  we  use  the 
Nuremberg  example,  which  was  the  winners  trying  the  losers.  Or, 
whether  we  work  through  the  U.N.  to  set  up  an  international 
criminal  court  for  the  trying  of  these  crimes. 

I  must  say  I  tend  to  tilt  in  the  direction  of  an  international  court 
as  having  a  little  more  credibility,  maybe,  than  simply  the  winners 
trying  the  losers.  Although,  either  is  preferable  to  no  action  at  all. 
I  guess  I  was  still  curious  as  to  whether,  if  you  had  a  choice,  as  to 
which  way  to  proceed.  You,  too,  would  have  a  preference.  Do  you 
prefer  the  winners  trying  the  losers  as  opposed  to  the  international 
forum? 

Mr.  Wiesel.  An  international  accord. 

Senator  McConnell.  Now,  if  we  are  going  to  send  a  message  of 
morality — and  clearly,  that  is  a  major  part  of  what  this  is  all 
about — should  we  be  careful  to  make  sure  that  nations  on  the 
panel  that  are  doing  the  judging  have  not  also  engaged  in  human 
rights  abuses? 

Mr.  Wiesel.  Human  rights  abuses  are  deplorable.  And  I  have 
spent  a  major  part  of  my  life  fighting  against  those  abuses.  But 
there  is  a  difference  between  human  rights  abuses  and  crimes 
against  humanity.  I  think  a  nation  that  would  be  charged  with 
crimes  against  humanity,  that  nation  would  have  to  chose  a  judge 
or  member  of  the  court  that  would  be  almost  above  the  allegiance 
that  that  judge  will  have  toward  his  own  government  or  his  own 
nation. 

Senator  McConnell.  So  as  a  hypothetical  situation  assuming 
there  were  a  panel  of  judges,  given  what  happened  in  Tiananmen 
Square  in  1989,  would  you  be  uncomfortable  with  a  judge  from  the 
People's  Republic  of  China?  I  would  be. 

Mr.  Wiesel.  So  would  I,  except  if  the  judge  that  would  come  from 
China  would  be  of  such  impeccable  reputation  and  a  man  of  such 
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independent  judgment,  that  he  or  she  would  have  the  authority 
coming  from  her  or  his  personality. 

Senator  McConnell.  Well,  I  might  just  conclude,  Professor,  that 
I  think  we  can  pursue  both  tracks.  The  legislation  that  I  have  in- 
troduced requires  the  President  to  report  to  us  within  90  days 
whether  he  can  proceed  under  American  law,  but,  it  does  not  pre- 
clude working  to  establish  an  international  court.  It  seems  to  me,  if 
we  are  going  to  have  the  new  world  order  that  the  President  is 
talking  about,  not  only  does  that  imply  that  it  is  unacceptable  na- 
tional behavior  to  cross  territorial  boundaries  and  commit  these 
kinds  of  abuses,  but  also,  if  you  do  it,  you  have  pay  a  price  for  it. 

And  I  think  your  coming  here  today  is  very,  very  helpful  to  us  in 
the  pursuit  of  this  end.  I,  too,  greatly  admire  your  work,  and  thank 
you  for  being  here. 

Mr.  Wiesel.  Thank  you,  Senator. 

Senator  Dodd  [presiding].  Thank  you  very  much.  I  am  acting  as 
chairman  here,  I  guess. 

Elie,  it  is  a  pleasure  to  see  you  here  once  again,  my  dear  friend. 
And  thank  you  for  your  testimony.  Let  me  turn  to  Senator  Robb 
and  then  I  will  come  back  with  some  questions. 

Senator  Robb.  Thank  you,  Mr.  Chairman.  Professor  Wiesel,  I  join 
colleagues  who  have  already  expressed  their  appreciation  for  your 
coming  before  us.  I  cannot  think  of  a  more  appropriate  person  to 
begin  any  formal  examination  of  the  topic  that  is  before  the  com- 
mittee this  morning,  or  a  more  compelling  witness  on  that  particu- 
lar question. 

I  gather  from  the  statement  that  you  made,  and  both  Senator 
Simon  and  Senator  McConnell  have  made  some  reference  to  it, 
Senator  McConnell  in  particular  about  the  question  about  whether 
proceeding  in  abstentia  would  accomplish  the  same  general  pur- 
poses. I  was  struck  by  your  statement  that  his  sentence  would  be 
irrelevant,  his  personal  future  will  matter  little.  What  will  matter 
is  the  exposure  of  his  criminal  deeds.  What  will  matter  is  that  he 
will  remain  the  annals  of  history  as  an  example  of  what  human 
beings  driven  by  fanaticism  and  ambition  can  do  to  another.  Which 
seems  to  be  to  go  directly  to  the  heart  of  why  some  formal  proceed- 
ing should  examine  the  question. 

Is  there  an  optimum  time,  in  your  judgment,  to  make  that  deter- 
mination, all  other  things  being  equal?  I  think  you  have  indicated 
that  we  do  not  have  to  have  Saddam  Hussein  personally  before  the 
tribunal.  I  would  assume  that  an  offer  in  some  form,  and  those  who 
will  take  up  the  question  of  what  is  the  proper  forum  for  this  kind 
of  tribunal,  may  want  to  respond  to  that.  But  some  offer  would  be 
made  to  him  to  submit  voluntarily  to  the  jurisdiction  of  an  interna- 
tional tribunal,  which  he  would  in  all  likelihood  decline,  or  to  be 
represented  before  that  tribunal. 

But,  is  there  a  time  in  which  additional  information  is  most 
likely  to  be  available,  i.e.,  should  we  wait  until  there  are  enough 
witnesses  that  could  present  that  side  of  the  case,  or  should  we  pro- 
ceed before  we  may  be  able  to  induce  anyone  to  come  that  would 
provide  what  might  be  regarded  in  legal  terms  as  a  credible  de- 
fense from  Saddam's  side.  I  am  not  suggesting  that  we  want  to  em- 
brace that  side.  I  am  just  thinking  in  terms  of  whatever  the  judg- 
ment of  history  would  be  and  the  objectivity  of  the  tribunal.  Should 
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we  try  to  achieve  that  in  your  judgment,  or  should  we  simply  pro- 
ceed and  make  the  offer?  I  say  we,  whatever  tribunal  would  take 
up  the  question.  Do  you  have  any  thoughts  on  whether  or  not  the 
right  to  defense  ought  to  be  both  offered  and  real? 

Mr.  Wiesel.  Senator  Robb,  you  are  giving  me  too  much  credit.  I 
am  very  good  at  ideas,  but  when  it  comes  to  implementing  them,  I 
need  help.  What  I  would  say  is  start,  let  us  start.  Suppose  we 
decide  here  in  this  Senate,  that  we  urge  the  United  Nations  to  im- 
mediately establish  an  international  tribunal.  That  is  news.  It  is  an 
important  event.  Once  the  tribunal  is  established,  then  we  would 
appoint  a  prosecutor  or  a  group  of  prosecutors.  And  that,  too,  will 
create  momentum. 

I  do  not  believe  it  will  take  more  than  6  months  to  finish  all 
these  preparations.  It  would  not  take  longer.  The  Nuremberg  trial, 
I  think,  occurred  in  1946.  The  Eichmann  trial  occurred  1  year  after 
he  was  caught  by  Israel.  It  does  not  take  longer  than  that.  But  at 
least  the  tension  is  there,  and  the  attention  is  there.  Therefore,  it 
stays  in  the  mind  and  in  the  eye  of  public  opinion,  people  will 
listen,  people  will  follow. 

I  would  naturally  prefer  Saddam  Hussein  to  appear  before  the 
court  because  there  is  drama.  The  court  room  drama  is  now  part  of 
history.  It  helps  history  become  more  vivid.  So,  to  have  a  Saddam 
Hussein  appear  as  an  accused,  as  a  defendant,  is  exciting.  But  I  do 
not  think,  I  grant  you,  that  he  would  come  voluntarily,  so  if  I  were 
you  here,  I  would  even  then  appoint  a  defense  attorney  as  we  do 
here  in  the  United  States.  If  the  defendant  cannot  afford  a  defense 
attorney,  the  court  appoints  one.  We  would  take  the  best  defense 
attorney  to  lend  the  proceedings  all  the  forms  and  all  the  guaran- 
tees of  objectivity  and  fairness. 

But  one  thing  is  clear  to  me:  we  cannot  wait.  We  must  do  it  right 
away. 

Senator  Robb.  Professor,  I  thank  you.  I  think  I  understand  the 
basic  thrust  and  concern  here.  You  are  a  constant  reminder  to  us 
all  that  we  must  never  forget.  We  must  indeed  remember  some  of 
the  atrocities,  certainly  surrounding  the  holocaust  and  everything 
that  falls  into  that  general  category  in  our  history  is  an  important 
lesson.  And  I  appreciate  with  my  colleagues,  you  making  the  time 
available  to  us. 

Thank  you,  Mr.  Chairman. 

Senator  Dodd.  Elie,  I  just  want  to  commend  you  for  your  state- 
ment. I  think  it  is  excellent.  I  had  the  privilege  a  week  or  two  ago 
to  address  the  45th  anniversary  of  the  Nuremberg  trials  that  met 
here  in  Washington — about  250  court  stenographers,  interpreters, 
lawyers,  who  had  been  a  part  of  that  historic  event. 

But  there  were  two  phases  of  the  trials.  There  was  the  first 
phase  that  began  in  July  1945,  and  went  through  the  fall  of  1946. 
And  then  there  was  the  second  phase,  which  focused  on  the  lower 
ranking  defendants  in  the  Nazi  regime.  And  I  recently  had  the  re- 
markable good  fortune  to  encounter  a  pile  of  letters  that  my  father 
wrote  my  mother  every  single  day  from  July  28,  1945  till  October 
of  1946,  from  Nuremberg,  including  detailed  descriptions  of  his 
opinions  of  the  defendants  and  the  like.  And  he  became  the  execu- 
tive trial  counsel.  He  was  number  two  under  Robert  Jackson  at 
those  trials. 
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So  to  be  able  to  see  old  friends  of  his,  many  of  whom  I  had  never 
met  before,  being  a  part  of  that  experience  at  Nuremberg  was  re- 
vealing. Many,  many  times  he  was  asked,  I  know,  what  was  the 
justification,  what  legal  precedent,  what  could  possibly  have  al- 
lowed a  tribunal  to  move  forward  where  there  really  was  not  any 
precedent  for  it.  He  argued  very  strongly  that,  in  fact,  there  were 
abundant  precedents,  that  fundamental  laws  had  been  violated. 
The  mass  destruction  of  human  beings  certainly  did  not  need  to 
have  a  statute  book  some  place  in  order  to  make  the  world  commu- 
nity come  together  to  bring  defendants  who  had  been  involved  in 
those  atrocities  to  justice. 

And,  as  you  have  put  it  so  many  times  in  the  past,  everything 
the  Nazis  did,  they  did  under  the  guise  of  law.  There  was  a  statute 
almost  everywhere  that  they  could  point  to  that  gave  them  the 
legal  justification  for  doing  what  they  did.  That  was  not  exculpato- 
ry, obviously,  at  all.  There  were  fundamental  laws  that  were  being 
violated  here. 

And  I  have  often  thought  that  were  my  father  alive  today — I 
think  they  thought  about  this  incident  in  many  ways.  Obviously 
they  never  mentioned  the  name  Saddam  Hussein  and  what  else 
went  on,  but  they  were  exactly  thinking  about  this.  They  were  cre- 
ating in  a  sense,  a  precedent  for  future  generations.  An  interna- 
tional court  of  law,  the  Genocide  Convention,  all  of  these  instru- 
ments that  they  worked  on,  that  generation  worked  on,  so  that  this 
might  never  happen  again,  I  think,  envisioned  in  many  ways,  that 
were  a  situation  to  arise  again  like  this,  that  this  is  how  the  world 
ought  to  respond. 

And  I  could  not  agree  with  you  more.  Whether  or  not  you  can 
get  Saddam  Hussein  to  a  trialis  irrelevant.  There  were  defendants, 
there  were  counsels  appointed  to  all  the  defendants  at  Nuremberg, 
every  one  of  them.  Even  the  worst  of  them  had  court-appointed 
counsel  there  to  represent  their  interests  in  that  tribunal.  I  think 
it  is  extremely  important.  And  I  do  not  think  we  ought  to  waste 
much  time.  Because  I  can  see  what  is  going  to  happen.  All  of  a 
sudden,  sanctions  are  going  to  start  to  go  because  there  has  been 
compliance  with  the  cease-fire  agreement,  and  we  are  going  to  be 
back  to  a  sort  of  status  quo.  And  the  idea,  the  thought  of  having  an 
international  tribunal  to  try  Saddam  Hussein  is  going  to  be  unac- 
ceptable in  certain  quarters.  It  will  be  out  of  fashion  because  he 
will  be  a  head  of  state,  and  so  forth,  and  people  will  not  want  to 
engage  in  that  exercise. 

I  think  it  would  be  a  tragic  mistake.  I  would  point  out  that  this 
is  a  resolution,  by  the  way,  that  was  adopted  by  that  group  of  folks 
who  worked  at  the  Nuremberg  trials,  and  it  is  a  very  strong  resolu- 
tion. And  I  am  going  to  insert  into  the  record  here.  It  was  sent  tc 
the  President  and  others,  and  is  something  maybe  we  would  even 
do  here,  as  a  way  of  at  least  expressing  initially  our  reaction  and 
work  on  legislation  that  a  number  of  our  colleagues  have  intro- 
duced. 

[The  information  referred  to  follows:] 


41-807  0-91-2 
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Resolution  Adopted  by  Former  Nuremberg 
prosecutors  on  march  23,  1991 

We,  former  members  of  the  staff  of  the  United  States  for  the  prosecution  of  the 
major  German  war  criminals  before  the  International  Military  Tribunal  and  in  the 
twelve  subsequent  trials  at  Nuremberg,  Germany,  at  the  end  of  World  War  II: 

RECALLING,  that  the  Charter  and  Judgement  of  the  International  Mili- 
tary Tribunal  declared  that  individuals  found  guilty  of  crimes  against  the 
peace,  war  crimes  or  crimes  against  humanity  are  punishable  regardless  of 
their  official  positions,  and  noting  that  the  General  Assembly  of  the  United  Na- 
tions, of  which  Iraq  is  a  member,  has  affirmed  unanimously  the  principles  of 
International  Law  recognized  by  the  Charter  and  Judgement  of  the  Internation- 
al Military  Tribunal,  and 

NOTING,  that  the  Geneva  Conventions  of  August,  1949,  to  which  Iraq  is  a 
signatory,  set  forth  explicit  restrictions  upon,  and  requirements  for  treatment 
by,  belligerents  of  prisoners  of  war,  hostages  and  civilians  and  prohibit  destruc- 
tion of  property  not  justified  by  military  necessity,  and 

BELIEVING,  that  there  is  substantial  credible  evidence  that  the  leaders  of 
Iraq  planned,  initiated  and  waged  Aggressive  War  against  Kuwait  and  that,  in 
the  course  of  that  war,  they  and  numerous  individuals  have  committed  acts  de- 
clared to  be  crimes  under  the  principles  of  International  Law  have  violated  the 
provisions  of  the  Geneva  Conventions  and  have  breached  obligations  imposed 
upon  them  as  members  of  the  United  Nations, 

CONVINCED,  that  failure  to  investigate,  prosecute  and  punish  the  perpe- 
trators of  these  crimes  would  seriously  diminish  the  stature  of  the  United  Na- 
tions and  undermine  International  Law  as  a  force  for  the  prevention  of  Aggres- 
sive War  and  related  crimes, 

URGE,  that  the  United  Nations,  the  United  States  and  its  coalition  part- 
ners and  all  peace  loving  nations  take  all  appropriate  action  to  investigate, 
indict,  prosecute  and  punish  those  Iraqi  nationals  who  have  planned  and  pros- 
ecuted Aggressive  War  against  Kuwait  or  committed  War  Crimes  or  Crimes 
Against  Humanity  in  the  course  of  the  war  in  violation  of  the  Nuremberg  prin- 
ciples, the  United  Nations  Charter,  the  Security  Council  Resolutions  or  of  Inter- 
national Conventions  of  which  Iraq  is  a  signatory. 
ADOPTED,  at  a  reunion  held  in  Washington,  D.C.  March  23,  1991. 

Senator  Dodd.  But  I  would  make  note  of  one  paragraph.  It  says, 
"Note  that  the  Geneva  Conventions  of  August  1949,  to  which  Iraq 
is  a  signatory,  set  forth  explicit  restrictions  upon  and  requirements 
for  the  treatment  by  belligerence  of  prisoners  of  war,  hostages,  and 
civilians,  and  prohibit  destruction  of  property  not  justified  by  mili- 
tary necessity."  Iraq  was  a  signatory  to  that  convention.  And  clear- 
ly by  anyone's  estimation,  what  they  engaged  in  in  Kuwait  would 
be  a  violation  of,  at  least  in  my  opinion — obviously  a  court  would 
have  to  draw  that  conclusion — those  provisions. 

So  I  think  you  are  absolutely  correct  that  we  ought  to  move  for- 
ward on  this.  It  ought  to  be  done  very  quickly.  We  wait  another 
few  months  or  so,  I  just  know  what  is  going  to  happen.  It  will  take 
a  back  seat,  historically,  and  we  will  deal  with  other  events  as 
these  come  along.  But  I  thought  you  might  be  interested  in  know- 
ing this. 

And  again,  I  thank  you  for  all  your  tremendous  work  over  the 
years.  You  have  reminded  at  least  two  generations  of  our  responsi- 
bility, and  I  am  proud  to  call  you  friend. 

Mr.  Wiesel.  Thank  you. 

Senator  Dodd.  Senator  Helms. 

Senator  Helms.  Thank  you. 

Elie,  I  am  glad  to  see  you  again.  And  you  are  your  usual  articu- 
late and  effective  self. 

I  saw  the  two  friends  whom  you  called  from  my  office  some  years 
ago,  I  do  not  know  whether  you  remember  that  or  not,  but  that 
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was  the  highlight  of  their  lives.  I  just  welcome  you.  And  I  am  sorry 
I  have  an  appointment  down  at  the  White  House,  but  I  did  not 
hear  you  deliver  your  statement,  but  I  have  read  it  and  it  is  up  to 
your  normal  excellence.  I  welcome  you. 

Senator  Dodd.  Do  you  have  anything  else? 

Mr.  Wiesel.  May  I  just  remind  you,  Senator,  number  one,  of  a 
small  item? 

Senator  Dodd.  Certainly. 

Mr.  Wiesel.  I  suggest  that  your  father's  letters  should  be  pub- 
lished. They  are  important.  Number  two,  I  believe  that  what  you 
are  doing  here  is  of  such  importance  because  it  is  so  imaginative 
and  it  would  appeal  so  much  to  the  young  people  in  this  country 
and  the  whole  world,  that  maybe  because  you  are  so  involved  in  so 
many  things,  you  do  not  realize  the  implications  and  the  repercus- 
sions that  your  judgment  here  could  carry  into  history. 

What  really  are  we  trying  to  do?  It  is  simply  to  implement  one 
sentence  from  the  Bible.  I  love  the  Bible.  In  the  Bible,  there  is  one 
commandment.  In  Hebrew,  it  reads  "Lo  t'amot  al  dam  raekhah." 
"Thou  shall  not  stand  idly  by."  When  blood  is  shed,  and  when  chil- 
dren are  killed,  I  cannot  stand  idly  by,  nor  can  you,  and  nor  do 
you. 

Thank  you  very  much  for  having  me  today. 

Senator  Dodd.  Thank  you  for  your  presence  here  today.  You 
honor  us. 

I  would  next  invite  our  second  panel  of  legal  experts:  Dr.  Robert 
Woetzel,  President  of  the  Foundation  for  the  Establishment  of  an 
International  Criminal  Court  of  Santa  Barbara,  accompanied  by 
Dr.  Clarence  J.  Mann,  and  Professor  Anthony  D'Amato,  Professor 
of  International  Law,  Northwestern  University,  Chicago,  IL. 

We  welcome  all  of  you  to  the  committee  this  morning. 

Senator  Pell  has  been  unavoidably  tied  up  this  morning  with  a 
banking  committee  issue  dealing  with  his  State,  Rhode  Island,  and 
has  asked  that  these  proceedings  move  forward  in  his  absence.  He 
will  be  back  as  soon  as  he  can. 

We  welcome  you  here  to  be  part  of  our  hearing  this  morning. 

Any  opening  statements  that  you  have  we  will  be  delighted  to 
entertain.  But  I  would  suggest  that  if  they  go  on  at  some  length, 
we  will  incorporate  every  word  as  if  read.  But  you  might  want  to 
paraphrase  so  that  we  can  get  to  some  questions. 

Senator  Helms.  Mr.  Chairman. 

Senator  Dodd.  Senator  Helms. 

Senator  Helms.  Again,  let  me  say  that  I  regret  that  I  was  of  ne- 
cessity tardy  for  this  hearing  this  morning  because  of  a  meeting 
downtown.  But  let  me  just  offer  a  few  remarks,  which  I  would  have 
done  earlier,  had  I  been  able  to  be  here  at  9:30. 

Senator  Dodd.  Certainly. 

Senator  Helms.  At  the  moment,  the  question  of  whether  Saddam 
Hussein  can  be  tried  as  a  war  criminal  is  purely  hypothetical.  As 
the  old  recipe  for  rabbit  stew  began,  first  catch  the  rabbit. 

However,  the  President  has  made  it  clear  that  the  apprehension 
of  Saddam  Hussein  was  never  the  goal  of  our  military  policy  in  the 
Persian  Gulf.  Nevertheless,  the  question  of  whether  Saddam  Hus- 
sein and  his  associates  could  or  should  be  tried  for  war  crimes  is 
not  just  an  academic  matter. 
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The  depth  of  his  atrocities  reminds  us  that  some  world  leaders 
can  be  so  reckless  in  their  international  behavior  as  to  demand  ret- 
ribution in  the  name  of  justice.  Such  retribution  would  not  only 
serve  to  make  right  the  wrong,  but  also  deter  future  criminals  from 
evil  courses  of  action. 

Unfortunately,  however,  we  have  run  into  a  problem  immediate- 
ly. A  system  of  international  criminal  justice  demands  an  interna- 
tional system  of  law,  with  international  sanctions.  And  in  order  to 
achieve  such  a  system,  the  sovereignty  of  individual  nations  must 
be  legally  and  practically  diminished  by  submitting  that  sovereign- 
ty to  a  higher  sovereignty,  having  the  capability  to  suppress  the 
rights  of  individual  nations. 

Now,  before  surrendering  our  national  sovereignty  to  an  interna- 
tional tribunal — and  I  will  never  agree  with  the  United  States 
doing  that  and  I  don't  think  the  American  people  would  agree  with 
it — we  must  decide  whether  the  good  that  may  be  achieved  will 
out-weigh  the  great  wound  our  Nation  will  suffer  by  submitting  to 
an  outside  power. 

In  the  past,  we  have  participated  in  international  war  crimes 
trials,  in  particular  the  Nuremberg  trials,  and  I  might  add  that  one 
of  my  best  friends  and  a  former  U.S.  Senator,  Willis  Smith,  partici- 
pated in  the  Nuremberg  trials. 

Chris,  I  think  that's  where  he  met  your  father. 

Many  distinguished  jurists  were  deeply  disturbed  by  the  prece- 
dents set  by  such  an  international  tribunal.  But  the  crimes  of  the 
Nazis  were  so  great  and  so  offensive  to  the  conscience  of  mankind 
that  the  Nuremberg  tribunal  seemed  to  be  necessary.  However, 
since  the  United  States  was  among  the  victors,  the  sanctions  im- 
posed by  the  judge  that  were  handed  down  by  that  tribunal  did  not 
involve  a  direct  surrender  of  U.S.  sovereignty.  So  the  problem  has 
not  been  one  that  we  have  had  to  confront — yet. 

Moreover,  the  suffering  of  the  Jewish  people  was  unique,  and  our 
perception  of  that  suffering  should  not  be  diminished  by  citing  that 
suffering  as  a  precedent  for  a  permanent  international  criminal 
court. 

So,  I  think  there  are  four  choices  available  to  us. 

No.  1,  is  a  permanent  international  criminal  court  which  would 
involve  the  surrender  of  national  sovereignty,  which  I  have  already 
rejected  and  will  continue  to  reject. 

No.  2,  is  a  special  international  court  established  by  the  victor 
for  a  single  purpose  and  then  allowed  to  cease  operations. 

No.  3,  is  a  limited  international  court  based  upon  the  law  of 
Islam  to  try  offenders  from  Islamic  countries;  and 

No.  4,  of  course,  is  a  United  States  national  court  to  try  war 
criminals  under  our  laws  following  the  precedent  set  by  the  United 
States  with  the  Japanese  war  criminals  after  World  War  II. 

In  my  opinion,  Mr.  Chairman,  only  the  second,  third,  and  fourth 
alternatives  are  even  worth  consideration.  In  particular,  an  Islamic 
court  for  Islamic  offenders  has  a  special  attractiveness  to  me. 

However,  we  have  some  distinguished  witnesses  here  who  may 
have  different  views.  I  join  all  the  rest  of  the  Senators  here  in  wel- 
coming their  presence  and  their  testimony. 

Thank  you. 

Senator  Dodd.  Thank  you  very  much,  Senator  Helms. 


17 
Professor  D'Amato,  we'll  begin  with  you. 

STATEMENT  OF  ANTHONY  D'AMATO,  PROFESSOR  OF  INTERNA- 
TIONAL LAW,  NORTHWESTERN  UNIVERSITY  SCHOOL  OF  LAW, 
CHICAGO,  IL 

Mr.  D'Amato.  Thank  you. 

Mr.  Chairman,  Senator  Simon  from  my  home  State  of  Illinois, 
distinguished  Senators,  my  purpose  is  not  to  recount  a  history  of 
the  war  crimes  prosecutions  at  the  end  of  World  War  II  but, 
rather,  to  draw  from  that  history  some  lessons  that  might  be  help- 
ful here. 

I  believe  we  have  to  be  true  to  the  Nuremberg  precedent.  Sena- 
tor Simon  said  in  his  intervention  earlier  that  Nuremberg  at  the 
time  seemed  like  ex  post  facto  law.  It  seemed  like  an  ad  hoc  thing. 
"  That  is  how  it  was  viewed  when  I  was  a  law  student  in  the  late 
1950's  by  my  professors.  They  viewed  it  that  way. 

But  today  things  are  quite  different.  Our  students  really  believe 
that  Nuremberg  is  one  of  the  most  solid  and  entrenched  precedents 
that  there  is.  There  is  nothing  controversial  about  it  anymore.  The 
one  thing  that  we  could  be  doing  that  would  be  wrong  would  be  not 
to  follow  that  precedent  when  it's  applicable  again  as  a  result  of 
the  Persian  Gulf  War. 

I  think  we  have  to  be  true  to  the  Nuremberg  precedent. 

This  means,  I  think,  adhering  as  much  as  possible  to  the  proce- 
dures and  practices  that  were  established  at  that  time.  This  is  no 
time  for  rampant  creativity,  I  believe.  We  should,  both  in  appear- 
ance and  substance,  follow  the  Nuremberg  precedent  with  margin- 
al changes  because,  after  all,  things  have  changed  in  45  years. 

The  easiest  change  to  make  would  be  the  name  of  the  court.  I 
think  it  should  be  called  an  "International  Criminal  Court,"  a 
name  which,  indeed,  would  have  been  more  appropriate  even  at 
the  Nuremberg  trials.  It  is  not  a  military  court;  it  an  international 
criminal  court  and  the  judges  are  civilians,  not  members  of  the 
armed  forces. 

The  place  of  the  court  is  not  important.  What  is  really  important 
is  who  are  the  judges  and  what  is  the  jurisdiction. 

As  far  as  the  judges  are  concerned,  one  possibility  would  be  to 
have  15  judges,  8  of  whom  are  from  Middle  Eastern  countries  who 
were  coalition  partners  and  7  of  whom  would  be  from  the  other  co- 
alition partners.  The  judges  should  be  civilian  jurists  of  interna- 
tional reputation. 

I  believe  that  the  setting  up  of  this  tribunal  would  not  have  any 
negative  impact  on  United  States  sovereignty  because,  after  all,  we 
adhere  to  the  law  that  the  tribunal  would  be  applying,  and  the  de- 
fendants are  not  anyone  other  than  Iraqi  defendants. 

The  charter  of  the  court  I  believe  ought  to  be  patterned  after  the 
Nuremberg  charter.  The  Nuremberg  agreement  gave  the  judges 
the  role  of  fact  finders  as  well  as  decisionmakers. 

I  would  propose  that,  in  addition,  the  judges  this  time  should  be 
given  a  grand  jury  function;  that  is,  they  should  pass  upon  the 
legal  adequacy  and  sufficiency  of  the  individual  indictments  that 
are  drawn  up  by  the  prosecutors. 
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This  would  add  one  safe-guarding  element  to  the  due  process 
rights  of  the  named  defendants.  It  is  of  the  highest  importance  that 
the  court  adhere  to  the  strictest  standards  of  due  process  of  law. 

The  Nuremberg  tribunal  had  an  excellent  record  in  that  regard. 
But  historians  have  been  less  kind  about  the  way  the  Tokyo  war 
crimes  tribunal  was  conducted  with  respect  to  the  due  process 
issue. 

The  categories  of  crimes  you  are  all  familiar  with.  For  example, 
these  are  conspiracy  to  wage  wars  of  aggression;  second,  waging 
the  wars  of  aggression;  third,  war  crimes;  and,  fourth,  crimes 
against  humanity. 

The  most  important  of  these  is  three,  war  crimes.  Indeed,  today, 
with  the  four  Geneva  Conventions  that  were  entered  into  in  1949, 
the  categories  are  far  more  specific  than  they  were  at  Nuremberg. 
And  so,  the  indictments  can  be  far  more  specific. 

Court  four,  the  crimes  against  humanity,  are  what  Professor 
Wiesel  talked  about,  which  we  now  call  genocide.  I  think  that  in- 
cluded in  this  would  be  the  leaders  responsible  for  Iraq's  use  of 
chemical  warfare  against  the  Kurds  prior  to  the  Persian  Gulf  War. 
I  think  the  Nuremberg  precedent  has  now  established  that  a  war 
crime  does  not  necessarily  have  to  be  done  during  the  war;  it  can 
be  done,  if  it  is  a  genocidal  crime,  prior  to  the  war. 

A  fifth  count  might  be  added  to  the  Nuremberg  list,  and  this  is  a 
little  bit  of  an  innovation:  crimes  against  the  environment,  using 
the  wording  of  the  1977  Convention  on  the  Prohibition  of  Military 
and  Any  Other  Hostile  Use  of  Environmental  Modification  Tech- 
niques. This  proposed  fifth  count  would  probably  not  make  too 
much  difference  as  far  as  the  conviction  and  sentencing  of  individ- 
ual defendants  are  concerned.  But  it  might  be  one  of  those  counts 
that  could  become  a  contribution  to  international  criminal  law  ju- 
risprudence, just  as  count  four,  on  genocide,  was  a  contribution 
back  in  1946-47. 

The  most  important  decision  of  all,  I  think,  to  be  made  is  choos- 
ing whom  to  indict  and  how  many  people  to  indict.  At  various 
times  in  the  preparation  for  the  Nuremberg  tribunal,  lists  of  indict- 
able persons  were  made  up,  some  with  as  few  as  5  names  and  some 
with  as  many  as  500  names.  A  great  deal  of  debate  went  into  the 
question. 

It  is  significant  that  both  the  Nuremberg  and  Tokyo  tribunals 
dealing  with  the  leading  war  criminals  finally  arrived  at  lists  of  be- 
tween 20  and  30  persons.  I  think  that  was  a  wise  decision  and 
ought  to  be  followed.  The  international  criminal  court  should  simi- 
larly accept  indictments  against  no  more  than  30  Iraqi  leaders,  I 
would  think. 

The  coalition  partners  have  already  compiled  interview  and  affi- 
davit evidence  against  various  named  individuals  who  could  be  in- 
dicted. Under  United  Nations  Security  Council  Resolution  674, 
states  were  invited  to  collate  substantiated  information  in  their 
possession  or  submitted  to  them  constituting  evidence  of  mistreat- 
ment of  persons  by  Iraqi  forces  in  violation  of  the  Fourth  Geneva 
Convention  and  other  international  conventions. 

If  the  international  criminal  court  exercising  its  grand  jury  func- 
tion accepts  indictments  against  20  to  30  named  individuals,  these 
indictments  would  probably  fall  into  two  categories:  those  who  are 
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presently  prisoners  of  war  and  in  our  control,  in  our  hands,  and 
individuals  who  are  still  in  the  Iraqi  Government. 

All  the  indictments  should  be  announced  at  the  same  time,  and 
the  trial  should  proceed  against  the  individuals  who  are  presently 
prisoners  of  war. 

I  asked  this  committee  to  find  out  about  the  individuals  in  the 
hands  of  the  coalition  partners,  and  this  committee  has  informed 
me  that  the  Pentagon  has  been  asked  to  supply  particulars  con- 
cerning leaders  of  the  Iraqi  forces  that  occupied  Kuwait  and  are 
presumptively  responsible  for  the  atrocities  committed  against  Ku- 
waiti citizens. 

When  this  information  arrives,  I  will  be  glad  to  update  these  re- 
marks by  a  letter  to  this  committee. 

I  think  the  publication  of  the  indictment  list  is  one  of  the  most 
significant  things  that  the  international  criminal  court  can  do.  It 
will  make  it  a  matter  of  public  record.  The  names  won't  fade  away. 
The  individuals  will  be  under  a  continued  cloud,  even  if  they  are  in 
the  government. 

They  might  be  arrested  if  they  ever  travel  outside  of  Iraq  or 
might  even  be  arrested  by  the  Government  of  Iraq  itself  in  the 
course  of  time. 

Saddam  Hussein's  ability  to  function  as  a  leader  of  state  will  be 
significantly  hampered  just  by  the  existence  of  an  indictment 
against  him. 

Senator  Robb  earlier  asked  the  question  whether  Saddam  Hus- 
sein should  be  tried  in  absentia.  I  think  that  there  is  more  psycho- 
logical impact  in  having  a  standing  indictment  against  him,  hang- 
ing over  his  head,  maybe  not  a  "Sword  of  Damocles,"  but  a  "sword 
of  justice." 

The  psychological  impact  of  the  indictment,  I  think,  when  other 
people  are  being  tried  for  crimes  that  they  will  all  be  saying  they 
did  because  he  told  them  to  do  it,  will  have  more  focus  and  create 
more  excitement  and  interest  than  a  trial  in  absentia  which  might 
have  all  kinds  of  due  process  problems,  evidentiary  problems, 
might  be  perceived  to  be  unfair,  and  why  do  it  that  way? 

This  leads  me  to  my  final  observation,  that  one  of  the  most  im- 
portant, but  least  noted,  functions  of  a  civilized  trial  is  its  educa- 
tional impact.  The  tribunal's  verdict  may  even  be  less  important 
than  the  fairness  of  the  process  by  which  the  tribunal  arrived  at  its 
verdict.  I'm  talking  about  fairness  as  perceived  by  the  world  in  ob- 
serving the  trial  through  the  media  day  after  day. 

The  enormity  of  the  crimes  committed  by  various  Iraqi  leaders  in 
the  Persian  Gulf  War  is  a  lesson  that  has  to  be  brought  home  to 
the  world  day  after  day  and  week  after  week  as  the  trial  proceeds 
in  its  slowly  deliberative  way.  A  war  crimes  trial  should  not  be 
today's  news  forgotten  tomorrow.  Rather,  it  should  be  one  of  the 
most  fundamental  lessons  in  civics  that  can  be  taught  to  the  people 
of  the  world,  especially  young  people. 

The  lesson  is  that  there  is  nothing  glamorous  about  wars  of  ag- 
gression; that  the  people  who  wage  such  wars  are  the  lowest  form 
of  criminals;  and  that  they  will  be  brought  to  justice  just  as 
common  criminals  are  brought  to  justice  in  the  courts  of  all  civil- 
ized nations. 

Thank  you. 
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Senator  Dodd.  Thank  you  very  much,  Dr.  D'Amato. 
Dr.  Woetzel,  we  appreciate  your  being  here. 

STATEMENT  OF  DR.  ROBERT  K.  WOETZEL,  PRESIDENT,  FOUNDA- 
TION FOR  THE  ESTABLISHMENT  OF  AN  INTERNATIONAL 
CRIMINAL  COURT,  SANTA  BARBARA,  CA;  ACCOMPANIED  BY  DR. 
CLARENCE  J.  MANN,  LEGAL  COUNSEL 

Mr.  Woetzel.  Mr.  Chairman,  Hon.  Senators,  I  would  like  just  to 
comment  briefly.  I  have  been  very  much  occupied  with  the  resolu- 
tions of  the  cease-fire  and  also  the  French  resolution  regarding  the 
treatment  of  the  Kurds  that  have  been  considered  before  the  Secu- 
rity Council,  where  I  spent  most  of  last  week,  involved  with  these 
matters. 

On  one  point,  though,  sovereignty,  as  Senator  Helms  indicated,  I 
tend  to  agree  that,  of  course,  a  good  nationalist  might  be  regarded 
as  an  internationalist.  We  all  somehow  give  up  sovereignty  at  some 
point.  When  we  get  married  I  suppose  we  give  up  some  of  our  sov- 
ereignty, though  we  don't  realize  it  at  the  time  and  then  maybe  it 
is  too  late  afterwards. 

But,  under  the  circumstances,  what  I  wanted  to  say  was,  basical- 
ly, in  the  United  Nations  context,  what  has  happened  in  Resolution 
674  and  also  678  and  now  the  concluding  resolutions,  is  that  we 
have  a  possibility  here  of  instituting  a  kind  of  proceeding  that 
should  be  like  Caesar's  wife,  above  suspicion,  impartial,  depoliti- 
cized,  and  expressing,  as  I  think  Senator  Helms  correctly  indicated, 
the  outrage  of  mankind  at  this  particular  incident. 

Also,  since  we  are  prepared  to  do  this  and  have  done  a  great  deal 
of  spade  work  on  this,  especially  the  foundation  for  an  internation- 
al criminal  court,  which  is  an  affiliate  of  the  United  Nations, 
which  I  happen  to  have  the  honor  of  chairing,  under  the  circum- 
stances we  now  have  a  majority  of  states  in  favor  of  the  proposal  of 
ad  hoc  international  criminal  jurisdiction.  That  idea  was  raised,  in- 
cidentally, as  Senator  Dodd  knows,  by  his  father  at  one  point,  and 
we  have  honored  his  memory  in  a  commemoration  of  the  Nurem- 
berg judgment  at  the  Economic  and  Social  Council  at  the  United 
Nations,  in  fact,  specifically  with  reference  to  Senator  Dodd's 
father. 

The  issue  that  I  would  indicate  that  the  late  Senator  Taft 
brought  out  on  ex  post  facto  will  not  pertain  in  this  situation  since 
the  Nuremberg  trials — and  someone  questioned,  I  think  Senator 
McConnell,  in  his  excellent  statement,  whether  or  not  the  United 
Nations  had  approved  of  the  Nuremberg  principles.  Yes,  they  were 
unanimously  endorsed,  affirmed,  reaffirmed  and  codified.  So  we 
have  a  completely  clear  bill  of  health  here  that  the  quasi-totality  of 
civilized  states — a  horrible  expression! — is  in  favor  of  this  particu- 
lar precedent  and  would  like  to  pursue  it  as  a  milestone  of  interna- 
tional law. 

Just  very  briefly,  we  in  the  international  community  have  been 
trying  since  1945  and  1946,  since  the  Nuremberg  principles,  to 
codify  a  broader  jurisdiction,  universal  criminal  jurisdiction,  and 
were  not  successful.  In  1954,  they  decided  to  postpone  at  the  United 
Nations  consideration  of  these  issues  until  there  was  a  definition  of 
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"aggression,"  which  was  finally  approved  in  1974,  although  it  has 
not  been  applied. 

But,  nevertheless,  as  a  result  of  the  approval  of  the  definition  of 
aggression,  the  United  Nations  again  has  taken  up  these  issues  and 
we  are  now  pursuing  what  we  call  a  "path  of  four  C's."  The  four 
C's  are  very  easy  to  remember:  first,  codes  that  would  apply,  like 
the  old  code,  the  Amphectionic  Code  in  ancient  Greece,  where 
there  were,  incidentally,  war  crimes  trials,  as  the  great  Professor 
Maridakis  indicated.  Second  is  commissions  of  inquiry,  which 
should  be  impartial,  depoliticized,  look  into  the  facts  of  who  did 
what  to  whom,  which  can  either  dismiss  a  case  or  report  it  out  for 
trial,  or  recommend  a  settlement.  Third  is  courts  which  can  be 
either  ad  hoc,  that  is,  for  the  case  or  a  permanent  court.  Fourth  is 
corrections,  which  could  be  an  international  penitentiary,  and 
there  have  been  a  couple  of  precedents  that  have  been  suggested  by 
countries,  like  St.  Helena,  which  has  an  interesting  historical 
nexus,  of  course,  for  Napoleon,  or  perhaps  Devil's  Island  or  some 
other  facility,  like  Spandau  was,  where  the  Nazi  war  criminals 
were  incorporated.  That  should  provide  no  problem. 

The  approach  of  the  different  countries  is  interesting  in  this 
regard.  Some  would  like  to  see  a  draft  code  which  is  quite  compre- 
hensive. I  was  interested  in  my  colleague,  Professor  D'Amato, 
adding  environmental  crimes  to  this  list.  But  the  draft  code  that 
the  International  Law  Commission,  to  which  this  whole  matter  has 
been  referred  by  the  Sixth  Committee,  with  the  United  States  in- 
volved, of  course,  and  by  the  Third  Committee,  too,  which  is  in- 
volved in  human  rights  violations,  like  apartheid,  the  International 
Law  Commission  is  now  prepared  to  move  forward  with  a  draft 
code  that  not  only  includes  additional  crimes  to  Nuremberg,  like 
the  environment,  but  issues  like  international  drug  traffic,  for  ex- 
ample, which  the  Hon.  Prime  Minister  of  Trinidad,  who  was  my 
senior  counselor  for  many  years,  has  suggested  be  a  talking  point, 
as  well  as  terrorism  which  is  another  possibility.  The  possibility  of 
hostage  taking  is  another  category. 

These  are  categories  where  it  is  in  our  mutual  interest,  with  per- 
haps fewer  crimes,  but  more  serious  than  most  serious  crimes, 
which  an  international  criminal  jurisdiction  could  address.  Even  if 
you  do  not  want  to  accept  yet  a  permanent  international  criminal 
jurisdiction  or  international  criminal  court  and  the  Foundation  for 
the  Establishment  of  an  International  Criminal  Court— thanks  to 
Professor  D'Amato  for  using  that  term— we  agree  that  it  is  the 
most  appropriate  term — we  can  have  an  ad  hoc  jurisdiction,  mean- 
ing per  case,  which  countries  can  opt  into  it.  For  example,  a  few 
countries  can  get  together,  like  a  coalition,  in  that  sense,  regional 
enforcement,  be  they  the  Islamic  states  or  Arab  states,  and  then, 
through  the  authorization  of  the  Security  Council  this  would  be 
globalized. 

Resolution  678  on  the  question  of  war  has  not  been  completed 
without  the  final  bottom  line,  which  is  what  Mr.  Wiesel  in  such 
outstanding  manner  indicated  is  the  question  of  the  underlying  jus- 
tice and  the  norms  of  justice,  which  must  be  always  the  basis  of 
law. 

So,  under  these  circumstances,  Resolution  678  requires  further 
action. 
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However,  last  week  at  the  United  Nations,  when  I  was  listening 
to  Sir  David  Hannay  and  also  the  French  delegate  after  the  pas- 
sage of  the  resolution  on  cease-fire  687,  and  then  the  passage  of  the 
resolution  condemning  Iraq  for  genocide-like  crimes,  crimes  against 
humanity,  against  the  Kurds  and  Shiites  in  the  south,  the  issue  of 
an  international  criminal  jurisdiction  arose  again.  The  United 
States  draft,  687,  was  specifically  addressing  itself  to  war  crimes 
trials. 

We  should  realize  that  the  whole  undertaking,  this  coalition,  has 
been  such  a  great  success  because  it  has  had  the  underpinning  of 
the  whole  world,  the  United  Nations,  with  very  few  exceptions. 
Therefore,  it  represents  a  kind  of  unique  opportunity,  which  the 
French  also  characterized  after  the  passage  of  688,  the  resolution 
regarding  the  Kurds — he  said  this  is  a  case  of  crimes  against  hu- 
manity. This  alludes,  of  course,  to  Nuremberg  type  crimes. 

It  would  have  been  an  ideal  opportunity  to  move  forward. 

The  Nuremberg  principles  are  ultimately  the  anchor.  We,  in  the 
foundation,  call  it  the  "Golden  Rules  of  the  21st  Century."  It  was 
repeated  recently  in  the  rhetoric  of  the  United  Nations. 

Now,  in  terms  of  different  approaches — and  Senator  Helms  ad- 
dresses himself  to  this  issue — you  could  have,  on  the  one  hand,  an 
exclusive  jurisdiction,  an  international  criminal  court  which  takes 
up  serious  international  cases,  case-by-case.  You  could  have  concur- 
rent jurisdiction,  national  and  international.  And  you  could  have  a 
kind  of  jurisdiction  which  would  only  review  conflicts  between  dif- 
ferent national  verdicts.  That  is  a  very  limited  jurisdiction. 

So  we  have  a  choice  of  how  we  want  to  move  on  this  issue. 

It  is  clear  that,  incidentally,  the  largest  number  of  groups  of 
countries — and  I  don't  want  to  bore  you,  but  I  will  just  give  you  an 
indication  in  favor  of  international  criminal  jurisdiction  in  cases 
like  the  Gulf  crisis  and  others — includes  such  varied  countries  as — 
and  I  have  talked  to  both  the  U.N.  officials  and  the  delegates  from 
those  countries — Algeria,  Bahrain,  Colombia,  Costa  Rica,  Cyprus, 
Czechoslovakia,  Ethiopia,  Germany,  Greece,  Guinea,  Iran,  India, 
Israel,  Kenya,  Kuwait,  Madagascar,  Mali,  Nigeria,  Peru,  Qatar,  the 
Soviet  Union,  Spain,  Swaziland,  Tunisia,  Uruguay  and  Yugoslavia. 

Some  other  countries  believe  that  only  very  specific  crimes  and 
specific  proceedings  should  be  held.  But  there  is  a  small  group  that 
does  have  serious  reservations.  I  have  talked  to  them.  It  is  interest- 
ing to  review.  They  are  China,  Cuba,  Ghana,  Indonesia,  Mexico, 
Myanmar,  and  Thailand. 

However,  my  conversations  have  indicated  that  the  Chinese  posi- 
tion, as  well  as  the  position  of  most  of  the  other  countries  I  have 
mentioned,  is  flexible  if  their  fears  could  be  allayed,  in  the  sense 
that  this  would  be  used  as  some  kind  of  rhetorical  club  over  them. 
In  this  sense,  I  see  a  very  bright  future,  particularly  because  the 
body  charged  by  the  United  Nations  with  elaborating  these  princi- 
ples, the  International  Law  Commission,  now  has  decided  to  move 
forward  with  final  drafts. 

I  can  announce  and  I  have  issued  invitations  to  the  Senators  also 
that  we  will  hold  a  meeting  on  May  18,  which  is  only  a  month 
away,  at  the  Conference  Center  at  Talloires,  in  France,  where  the 
International  Law  Commission  will  deliberate  with  delegates  from 
different  countries,  including,  of  course,  the  United  States.  I  have 
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consulted  steadily  with  the  delegates  of  our  mission,  especially  our 
special  advisor,  Mr.  Rashkow  and  others,  and  we  have  now  come  to 
the  conclusion  that  the  time  may  be  right  for — and  in  this  particu- 
lar case  we  can  take  this  up  because  there  is  no  statute  of  limita- 
tions for  war  crimes  and  crimes  against  humanity — an  ad  hoc  juris- 
diction, and  then,  perhaps  later,  a  permanent  alternate  jurisdic- 
tion, that  is,  an  international  criminal  court,  to  which  the  nations 
can  resort  as  a  way  of  avoiding  sometimes  difficult,  embarrassing 
political  involvements,  like  in  the  Cubana  Airliner  case  of  some 
years  ago,  which  Barbados  was  asked  to  adjudicate.  But  if  they  had 
done  so  either  way,  they  would  have  lost  because  whichever  way 
the  court  came  out,  a  national  court,  the  other  side  would  retaliate 
and  their  tourism  would  be  ruined. 

So,  under  the  circumstances,  there  are  political  difficulties  and 
there  are  other  kinds  of  problems.  But  these  are  alternatives  that 
we  can  now  move  forward  with,  an  ad  hoc  jurisdiction  for  certain 
crimes,  not  yet  necessarily  a  draft  code,  but  eventually  toward  a 
world  penal  system  where  we  have  more  equal  standards  and  also 
a  more  permanent  jurisdiction. 

Thank  you  very  much. 

[The  prepared  statement  of  Dr.  Woetzel  follows.  The  addendums 
submitted  to  the  prepared  statement  are  in  the  committee  files.] 

Prepared  Statement  of  Prof.  Robert  K.  Woetzel 

The  concept  of  an  international  criminal  court  goes  back  in  history  and  time  to 
the  beginnings  of  civilization.  Already  among  the  ancient  Greek  city  states  attempts 
were  made  to  try  offenders  against  generally  recognized  norms  of  civilized  conduct 
by  a  court  of  their  peers.  The  learned  Prof.  George  Maridakis  describes  such  trials 
by  the  Lacedaemonians  in  the  years  405  and  427  B.C.  In  his  article  on  precedents  to 
the  Nuremberg  trial.  On  May  4,  1474,  Peter  von  Hagenbach  was  tried  by  a  coalition 
which  has  defeated  him  for  crimes  he  had  committed  as  Governor  of  the  town  of 
Breisach.  Other  incidents  occurred  in  later  centuries.  After  World  War  I,  the  victo- 
rious Allied  forced  the  Germans  to  try  certain  officers  for  war  crimes  at  Leipzig. 
While  these  proceedings  differed  in  kind  and  scope  there  are  certain  similarities.  In 
most  cases  the  defendants  claimed  superior  orders  as  a  defense,  and  all  cases  usual- 
ly followed  the  defeat  of  the  defendants  in  battle. 

The  famed  International  Military  Tribunal  at  Nuremberg  which  tried  leading 
Nazi  war  criminals  after  World  War  II  and  which  was  set  up  by  the  victorious 
Allied  powers  in  the  London  agreement  of  August  8,  1945,  differed  from  the  proceed- 
ings mentioned  above  in  certain  substantial  respects:  They  were  approved  by  the 
war-time  Allies  and  the  charter  and  judgment  of  the  tribunal  were  unanimously  af- 
firmed by  the  United  Nations  in  Resolution  95(1)  of  December  11,  1946,  and  then 
codified  and  reaffirmed  by  the  world  body  on  several  occasions  which  lends  tangible 
evidence  to  the  proposition  that  the  Nuremberg  principles  on  which  the  trial  was 
based  had  the  unquestionable  support  of  the  quasi-totality  of  civilized  states. 

Between  1946  and  1954  the  United  Nations  General  Assembly  and  the  Interna- 
tional Law  Commission  considered  on  several  occasions  the  establishment  of  a  code 
of  offenses  against  the  peace  and  security  of  mankind  and  an  international  criminal 
court.  In  1954  the  United  Nations  decided  to  postpone  consideration  of  these  items 
on  international  criminal  jurisdiction  pending  the  adoption  of  a  definition  of  aggres- 
sion which  was  approved  by  the  General  Assembly  in  1974.  Thereafter  the  founda- 
tion for  the  establishment  of  an  international  criminal  court  which  grew  out  of  its 
present  International  Criminal  Law  Commission  was  voted  into  the  United  Nations 
system  as  a  nongovernmental  organization  in  consultative  status  with  the  specific 
duty  of  pursuing  the  progressive  codification  of  international  criminal  law,  in  par- 
ticular a  code  of  offenses  or  crimes,  commissions  of  inquiry,  an  international  crimi- 
nal court  and  international  criminal  jurisdiction  either  ad  hoc  like  at  Nuremberg  or 
permanent,  and  crime  prevention  and  control  including  the  possibility  of  an  inter- 
national penitentiary.  The  foundation  had  been  pursuing  these  tasks  since  its  estab- 
lishment in  1970.  The  foundation  brought  these  tasks  to  the  attention  of  the  United 
Nations,  in  particular  its  sixth  committee  on  legal  affairs  as  well  as  its  third  com- 
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mittee  in  relation  to  its  work  on  human  rights  and  the  crime  of  "apartheid,"  and 
since  1981  the  sixth  committee  has  repeatedly  taken  up  the  issue  of  a  draft  code  and 
referred  it  as  an  item  of  priority  to  the  International  Law  Commission  which  in  the 
1990  session  was  charged  with  incorporating  it  in  its  ongoing  work  and  reporting 
back  on  both  a  draft  code  and  an  international  criminal  court  in  the  next  session  of 
the  General  Assembly  which  will  convene  in  September  1991.  In  the  mean  time  the 
foundation  will  hold  a  consultative  meeting  with  members  of  the  International  Law 
Commission  and  interested  persons  at  Talloires  in  France  at  Lake  Annecy  near 
Geneva  where  the  International  Law  Commission  will  be  meeting.  The  meeting  is 
scheduled  to  take  place  from  May  18-20,  1991,  and  will,  among  other  items,  concern 
itself  with  an  ad  hoc  international  criminal  court  as  a  standby  mechanism  which 
states  can  opt  into  either  as  members,  or  which  may  be  utilized  by  the  Security 
Council  and  other  United  Nations  bodies,  or  which  may  be  utilized  by  nonmembers 
from  case  to  case  for  the  adjudication  of  certain  crimes  the  parties  agree  to  includ- 
ing those  alluded  to  in  the  Magna  Carta  for  the  nuclear  age. 

This  statement  contains  the  Bellagio-Wingspread  drafts  for  a  permanent  interna- 
tional criminal  court,  procedural  provisions,  and  a  draft  commission  of  inquiry  as 
well  as  tentative  machinery  for  ad  hoc  tribunals  which  will  be  the  particular  atten- 
tion of  the  Talloires  meeting.  From  these  documents  this  august  committee  can  see 
that  the  foundation  has  held  drafting  sessions  previously  which  have  attracted  wide- 
spread attention  and  which  address  all  relevant  issues  including  composition  of  a 
court,  selection  of  commissioners  and  judges,  defendants'  rights,  funding,  etc.  The 
scope  of  crimes  would  be  up  the  parties  to  the  proceedings.  The  republic  of  Trinidad 
and  Tobago,  for  example,  whose  present  Prime  Minister  the  Hon.  Rable  A.N.R.  Rob- 
inson served  with  greatest  distinction  as  special  counselor  to  the  President  of  the 
foundation  before  assuming  his  present  office,  requested  in  the  44th  session  of  the 
United  Nations  General  Assembly  that  the  assembly  include  in  its  agenda  and  item 
entitled  "international  criminal  responsibility  of  individuals  and  entities  engaged  in 
illicit  trafficking  in  narcotics  drugs  across  national  frontiers  and  transnational 
criminal  activities;  establishment  of  an  international  criminal  court  with  jurisdic- 
tion over  such  crimes."  The  International  Law  Commission  has  long  worked  on  a 
draft  code  of  crimes  and  after  Margaret  Thatcher,  former  Prime  Minister  of  the 
United  Kingdom,  suggested  at  a  seminar  in  Aspen,  CO,  that  the  European  nations 
consider  a  Magna  Carta  for  Europe,  the  foundation  for  the  establishment  of  an 
international  criminal  court  dedicated  itself  to  drafting  a  Magna  Carta  for  the  nu- 
clear age  which  is  a  declaration  on  individual  accountability  for  certain  crimes  and 
mentions  mechanisms  of  enforcement  like  commissions  of  inquiry  and  an  interna- 
tional criminal  court.  The  resolutions  of  the  Security  Council  dealing  with  the  Iraq- 
Kuwait  crisis,  in  particular  674  (1990)  specifically  reaffirm  "that  the  fourth  Geneva 
Convention  applies  to  Kuwait  and  that  as  a  high  contracting  party  to  the  conven- 
tion Iraq  is  bound  to  comply  fully  with  all  its  terms  and  in  particular  is  liable  under 
the  convention  in  respect  of  the  grave  breaches  committed  by  it,  as  are  individuals 
who  commit  or  order  the  commission  of  grave  breaches." 

Addressing  himself  to  the  cease-fire  resolution  687  (1991)  of  the  past  week,  the 
representative  of  the  United  Kingdom  on  the  Security  Council  Sir  David  Hannay 
stated  that  "my  government  believes  that  it  will  in  fact  prove  impossible  for  Iraq  to 
rejoin  the  community  of  civilized  nations  while  Saddam  Hussein  remains  in  power. 
Nothing  illustrates  this  point  better  than  the  brutal  repression  that  is  taking  place 
in  Iraq  now  of  all  those,  Kurds  and  others,  who  want  a  different  sort  of  Iraq  from 
the  totalitarian  tyranny  of  recent  years."  And  the  representative  from  France  on 
the  Security  Council  in  his  statement  following  passage  of  its  resolution  688  (1991) 
referred  to  the  prosecutions  of  Iraq  of  Kurds  and  other  peoples  as  crimes  against 
humanity  which  is  one  of  the  categories  of  crimes  at  Nuremberg  in  addition  to  war 
crimes  and  crimes  against  peace.  From  these  statements  and  events  it  is  clear  that 
the  time  has  come  to  establish  a  new  world  order  based  on  the  rule  of  law  and  indi- 
vidual accountability  attempts  than  force.  The  cold  war  which  delayed  attempts  at 
implementation  of  a  United  Nations-based  world  order  as  envisaged  by  the  victors 
of  World  War  II,  has  officially  come  to  an  end  with  the  Bush-Gorbachev  Helsinki 
accords  preceded  by  the  resolutions  of  1989  which  ended  the  de  facto  division  of 
Europe,  and  the  charter  of  Paris  initiated  by  the  conference  on  security  and  coop- 
eration in  Europe  of  1990.  Like  the  Treaty  of  Vienna  which  ended  the  Napoleonic 
wars  and  reaffirmed  the  nation-state  system,  the  new  world  order  affirms  the  rule 
of  law  and  the  United  Nations  system  based  on  individual  responsibility  and  ac- 
countability. 

Crucial,  however,  for  the  implementation  of  the  new  world  order  is  a  new  concept, 
a  different  vision:  While  the  Treaty  of  Vienna  reaffirmed  and  codified  the  modern 
nation-state  system  which  has  formed  the  basis  of  international  relations  since  the 
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demise  of  feudalism,  the  charter  of  Paris  like  the  Helsinki  accords,  in  particular 
basket  three  which  deals  with  human  rights,  stresses  principles  of  responsibility  and 
accountability  to  which  not  only  states  but  individuals  can  be  held.  This  is  the  es- 
sence of  the  Nuremberg  principles  which  have  been  referred  to  as  golden  rules  of 
the  21st  century  by  me  and  my  colleagues  of  the  foundation.  The  charter  of  Paris 
like  the  council  of  Europe  are  built  around  the  Rome  Convention  with  its  emphasis 
on  individual  human  rights  which  I  have  tried  to  express  some  years  ago  in  my 
work  on  the  Nuremberg  trials  and  the  philosophy  of  freedom  and  which  is  a  'condi- 
tio sine  qua  non'  for  membership  in  the  great  North  Atlantic  community. 

But  let  me  take  up  more  specifically  the  alternatives  available  to  us  under  univer- 
sal criminal  jurisdiction,  as  they  have  emerged  at  the  United  Nations,  in  the  Inter- 
national Law  Commission,  at  the  Eighth  United  Nations  Congress  on  the  prevention 
of  crime  and  the  treatment  of  offenders  at  Havana  from  August  27  to  September  7, 
1990,  and  the  attitude  of  states  I  have  discerned  at  the  session  of  the  General  As- 
sembly that  has  just  concluded.  As  far  as  competence  and  jurisdiction  of  an  interna- 
tional criminal  court  are  concerned,  three  alternatives  emerge:  (1)  an  international 
criminal  court  with  exclusive  jurisdiction;  (2)  concurrent  jurisdiction  between  an 
international  criminal  court  and  national  courts;  and  (3)  an  international  criminal 
court  having  only  a  review  competence.  Also  as  far  as  the  scope  of  crimes  which 
would  fall  under  the  jurisdiction  of  an  international  criminal  court  is  concerned, 
some  state  favor  that  the  international  criminal  court  be  tied  to  a  code  of  crimes 
like  the  draft  the  International  Law  Commission  has  been  working  on.  Others  favor 
separating  these  two  items  and  beginning  with  a  limited  number  of  crimes  which 
parties  agree  to  when  opting  for  international  criminal  jurisdiction  of  a  court  that 
can  be  either  permanent  with  a  certain  site  or  a  court  that  may  be  peripatetic  and 
which  can  convene  when  opted  for  with  commissioners  who  either  dismiss  a  case  or 
recommend  a  settlement  or  refer  a  case  for  further  adjudication  and  judges  who 
may  sit  on  a  case  after  some  form  of  peremptory  challenges  to  safeguard  defend- 
ants' rights  in  order  to  preserve  impartiality  and  depoliticize  the  process.  An  ad  hoc 
court  to  adjudicate  a  limited  number  of  crimes  might  have  been  or  may  still  be  a 
better,  more  impartial  solution  to  cases  like  that  of  the  deposed  dictator  of  Panama, 
Manuel  Noriega. 

My  impression  is  that  after  some  wavering  and  delay  the  International  Law  Com- 
mission has  now  taken  a  positive  attitude  toward  the  possibility  of  universal  crimi- 
nal jurisdiction,  and  that  is  why  the  foundation  is  taking  up  the  call  of  the  working 
group  on  the  United  Nations  decade  of  international  law  in  paragraph  4  of  part  V 
of  its  report  to  the  General  Assembly  of  November  8,  1990,  by  holding  the  meeting 
at  Talloires:  "nongovernmental  organizations  should  be  encouraged  to  promote  the 
purposes  of  the  decade  within  the  fields  of  their  activities,  as  appropriate."  The 
eighth  crime  congress  also  expressed  a  positive  attitude  toward  universal  criminal 
jurisdiction  which  was  noted  by  the  delegations  from  Romania,  Spain,  Trinidad,  and 
Tobago.  At  the  session  of  the  United  Nations  General  Assembly  which  has  just  con- 
cluded a  large  group  of  states  from  various  geographical  areas  representing  the 
world's  principal  legal  systems  favored  the  establishment  of  an  international  crimi- 
nal court,  including  Algeria,  Bahrain,  Colombia,  Costa  Rica,  Cyprus,  Czechoslovakia, 
Ethiopia,  Germany,  Greece,  Guinea,  Iran,  India,  Israel,  Kenya,  Kuwait,  Libya, 
Madagascar,  Mali,  Nigeria,  Peru,  Qatar,  Soviet  Union,  Spain,  Swaziland,  Tunisia, 
Uruguay,  and  Yugoslavia.  Recent  events  persuaded  some  states  to  favor  an  interna- 
tional tribunal,  including  Czechoslovakia,  Madagascar,  Soviet  Union,  Spain,  Swazi- 
land, and  Tunisia.  Certain  states  were  of  the  opinion  that  a  draft  code  of  offenses 
would  make  little  sense  without  a  mechanism  of  implementation,  including  Germa- 
ny, Guinea,  Israel,  Mali,  Peru,  and  Spain.  Tunisia  and  Guinea  favored  the  uniform 
application  of  the  law  by  an  international  criminal  court.  Consulting  with  various 
officials  at  the  United  Nations  and  then  with  different  delegations,  I  gained  the  im- 
pression that  certain  states  favored  a  broad  range  of  crimes  to  be  adjudicated  by  an 
international  criminal  court  above  and  beyond  those  encompassed  by  the  concept  of 
peace  and  security,  including  Algeria,  Colombia,  Czechoslovakia,  Ethiopia,  Greece, 
Nigeria,  Qatar,  Tunisia,  and  Uruguay.  Costa  Rica  and  Kenya  favored  applying  inter- 
national jurisdiction  only  to  the  most  serious  crimes.  Some  states  favored  applying 
international  criminal  jurisdiction  not  only  to  crimes  in  a  code  but  also  to  others 
which  states  may  wish  to  have  adjudicated,  including  Bahrain,  Iran,  Libya,  Peru, 
and  Yugoslavia.  States  with  reservations  and  favoring  more  study  and  analysis  in- 
cluded Australia,  Austria,  Bolivia,  Brazil,  Bulgaria,  Burkina,  Faso,  Canada,  Chile, 
Egypt,  France,  Guatemala,  Italy,  Japan,  Morocco,  Netherlands,  Nordic  countries, 
Switzerland,  Turkey,  United  Kingdom,  United  States,  and  Vietnam.  But  in  several 
of  these  cases  including  the  United  States,  I  detected  that  in  spite  of  some  state- 
ments implying  opposition,  they  were  flexible  and  open  to  proposals,  and  that  indi- 
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vidual  delegates  and  leaders  were  far  from  united  in  opposition.  The  most  serious 
reservations  were  registered  by  China,  Cuba,  Ghana,  Indonesia,  Mexico,  Myanmar, 
and  Thailand.  Certain  developing  countries  were  wary  of  larger  powers  trying  to 
use  international  criminal  jurisdiction  to  pressure  them.  Cuba  and  Indonesia 
seemed  to  regard  international  criminal  jurisdiction  as  politically  controversial.  But 
after  some  discussion  with  some  of  these  delegates  I  detected  a  willingness  to  com- 
promise if  their  fears  could  be  allayed. 

Thus  stands  the  situation  at  the  present  time.  I  am  convinced  that  an  ad  hoc  tri- 
bunal which  would  adjudicate  certain  crimes  and  which  could  be  voluntarily  opted 
into  by  a  limited  number  of  founding  members,  the  Security  Council  in  the  gulf 
crisis,  for  example,  or  other  states  that  find  its  services  useful  and  which  do  not 
wish  to  adjudicate  dangerous  cases  like  the  Cubana  Airline  incident  some  years  ago 
themselves  or  tind  it  politically  unwise  to  do  so,  would  carry  the  day,  even  without 
immediate  passage  of  a  draft  code  of  crimes.  I  wish  countries  like  Trinidad  and 
Tobago  good  luck  in  perhaps  pioneering  limited  standby  machinery  with  the  partici- 
pation of  a  limited  number  of  states  around  the  globe  and  I  hope  and  pray  that  the 
United  States  will  also  find  it  in  its  interest  to  delegate  this  limited  amount  of  sov- 
ereignty to  an  international  criminal  court.  Good  seed  beareth  good  fruit  in  due 
season. 

Senator  Simon  [presiding].  Thank  you  very  much. 

We  thank  you  for  your  testimony. 

I  would  differ  with  my  distinguished  colleague  from  North  Caro- 
lina. I  think  you  can  set  up  an  international  tribunal  where  you  do 
not,  in  fact,  lose  any  significant  national  power,  as  we  do  with  the 
United  Nations. 

The  question  is  if  you  set  up,  Professor  D'Amato,  this  interna- 
tional criminal  court,  who  selects  the  judges,  and  how  do  we  avoid 
this  appearance  of  it  looks  like  those  who  won  the  war  are  picking 
on  the  people  who  lost? 

Mr.  D'Amato.  Maybe  the  problem  of  victor's  justice  ought  to  be 
faced  head-on.  Maybe  the  best  way  to  avoid  the  problem  is  to 
simply  do  it  again  the  way  we  did  it  at  Nuremberg  and  to  tell  the 
world  that  the  personality  of  the  judges  isn't  really  important.  It's 
not  that  the  came  from  the  victorious  powers,  but  that  they  are  ap- 
plying a  law,  in  this  case  law  that  Iraq  signed  in  1956,  a  general 
international  law,  and  these  are  the  jurists  that  are  doing  it. 

I  certainly  believe  that  the  victorious  powers  are  entitled  to 
select  the  judges.  But  there  could  always  be  compromise  with  that. 
They  could  deal  with  the  United  Nations  and  maybe  go  through  a 
more  neutral  process  of  finding  other  judges  that  might,  indeed, 
add  to  the  neutrality  and  public  perception  of  the  fairness  of  the 
court. 

There  is  really  no  problem  with  that.  I  just  think  that  the  issue 
of  who  the  judges  are  is  extremely  insignificant.  We  find  a  great 
amount  of  consensus  on  these  courts  because,  after  all,  the  people 
who  are  indicted,  the  only  ones  who  are  indicted  are  the  ones 
where  the  evidence  against  them  is  overwhelming.  The  applicable 
rules  are  not  controversial,  and  the  important  thing  is  to  get  them 
tried  and  convicted  and  sentenced. 

It  is  important  just  to  get  on  with  it.  I  think  that  is  the  most  im- 
portant thing. 

So  maybe  just  face  up  to  it  and  say  yes,  you  can  call  it  victor's 
justice.  But  in  Nuremberg,  many  thinking  and  thoughtful  Ameri- 
cans were  afraid  of  Nuremberg  because  they  said  what  if  some  day 
we  are  in  the  dock?  After  all,  we  are  heads  of  state,  too,  and  maybe 
some  day  we  are  going  to  be  charged  as  war  criminals,  and  charged 
by  the  other  side  if  we  lose. 
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The  answer  to  that  question  is  if  you  do  what  Hitler  did,  you  de- 
serve to  be  in  the  dock.  So  don't  raise  that  kind  of  issue.  We  are 
applying  an  international  law  that  is  neutral  on  its  own  terms 
here. 

Senator  Simon.  Dr.  Woetzel. 

Mr.  Woetzel.  I  can  very  much  sympathize  with  the  approach  of 
Dr.  D'Amato.  I  think  that  the  criticism  of  victor's  justice  is  serious, 
however.  I  think  the  late  Senator  Taft  brought  that  out.  It  was  a 
serious  issue  at  the  time. 

However,  there  are  ways  of  insuring  the  impartiality  of  the  pro- 
ceedings. In  the  present  gulf  crisis,  for  example,  regional  enforce- 
ment, through  Chapter  8  of  the  United  Nations  Charter,  would 
allow  for  the  selection  of  the  judges  from  the  coalition.  But  this 
should  be  done,  like  the  whole  proceeding  in  the  Gulf,  under  the 
authorization  of  the  Security  Council.  We  had  two  opportunities 
last  week,  on  Wednesday  and  Thursday,  under  Resolution  687, 
which  had  to  do  with  the  cease-fire,  and  on  Friday  under  the 
French  resolution  concerning  the  Kurds  and  the  Shiites.  So  we  did 
not  at  that  point  rise  to  the  challenge  because  judges  could  then 
have  been  selected.  I  would  favor  our  drafts  here — that  have  ad- 
dressed every  conceivable  issue,  from  composition  of  the  court  to 
problems  of  funding,  et  cetera.  The  kinds  of  methods  to  insure  im- 
partiality could  include  even  peremptory  challenges,  as  we  have  in 
our  jury  system,  although  most  countries  have  a  positivistic  system 
of  judges,  where  the  defendant  would  also  have  the  right  to  chal- 
lenge the  impartiality,  bias,  or  competence  of  a  particular  commis- 
sioner of  inquiry  or  a  judge.  This,  of  course,  cannot  go  on  endlessly, 
short  of  obstruction  of  justice,  which  could  be  determined  by  the 
International  Criminal  Law  Commission  or  by  the  Court  at  the 
Hague,  which  can  only  deal  with  states,  of  course. 

This  is  why  a  chamber  at  the  Hague  is  not  feasible,  because  it 
would  involve  a  revision  of  the  statute  of  that  court.  So  it  would 
not  be  the  most  appropriate  venue  in  my  view. 

But  I  think  we  wouldn't  have  a  problem  here.  You  cannot  say 
that  you  never  have  impartial  people.  I  can  think  of  several  I  have 
met  in  my  lifetime.  When  I  served  as  a  young  legislative  assistant, 
I  did  not  belong  to  either  party.  But  I  was  an  assistant  to  Walter 
Judd  and  then  I  was  an  assistant  to  Adlai  Stevenson  on  another 
occasion.  So  I  think  there  are  people  who  are  decent  people,  and  I 
think  that  to  say  that  you  can  never  find  someone  who  could  be  an 
impartial  judge  or  commissioner  would  be  to  exaggerate  things. 

Senator  Simon.  First  let  me  say  that  I  agree  with  Senator  Dodd. 
We  ought  to  move  quickly.  I  think  time  is  very  much  a  factor  here. 

Senator  Robb  suggested  an  in  absentia  trial.  Professor  D'Amato 
has  commented  on  it. 

Dr.  Woetzel,  you  have  not  commented.  I  would  be  interested  in 
any  remarks  you  might  have  on  that  point. 

Mr.  Woetzel.  On  the  question  of? 

Senator  Simon.  Let's  just  assume  that  Saddam  Hussein  is  indict- 
ed, which  he  would  be  if  this  is  set  up.  Do  you  then  go  ahead  and 
try  him  in  absentia  or  do  you  hold  off  until  the  time  he  is  arrested? 

Mr.  Woetzel.  I  think  Professor  D'Amato  took  a  more  cautious 
road  here. 
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I  think  as  long  as  the  proceeding  is  done  flawlessly,  with  a  de- 
fense available,  the  drafts  which  have  already  been  submitted, 
which  Professor  D'Amato  and  I  worked  on  together  at  certain 
stages  in  Bellagio-Wingspread,  which  the  international  law  commu- 
nity is  very  enthusiastic  about,  do  provide  for  the  possibility  of  a 
trial  in  absentia. 

We  had  such  a  case  at  Nuremberg,  you  know.  We  had  Martin 
Bormann,  who  was  the  deputy  Fuhrer,  and  who  was  defended  for 
his  actions  and  then  finally  sentenced. 

Mr.  D'Amato.  But  there  was  a  difference,  let  me  say.  Bormann 
was  not  only  in  absentia,  but  could  not  be  located  in  any  possible 
way.  That  was  really  brought  out. 

In  the  case  of  Saddam  Hussein,  we  know  where  he  is  and  there  is 
perhaps  somewhat  less  justification  perhaps  for  him  to  have  an  in 
absentia  trial  in  that  respect. 

Mr.  Woetzel.  I  would  go  easy  on  it.  I  tend  to  agree  with  Profes- 
sor D'Amato.  But  there  are  others.  The  level  of  responsibility, 
there  was  a  discussion  about  that  at  the  end  of  World  War  II, 
whether  you  should  prosecute  every  soldier.  That  was  rejected. 

And  so,  you  have  to  have  a  very  high  level.  I  would  prefer  the 
person  to  be  there. 

But  if  they  don't  come,  and  that  is  very  often  the  case,  then  you 
can  proceed  by  going  through  all  the  steps  that  are  necessary  for  a 
fair  trial.  Prime  Minister  Robinson  said  that  if  certain  leaders  who 
are  accused  of  international  drug  traffic  and  do  not  wish  to  appear, 
we  can  point  the  finger  at  them.  There  is  the  Noriega  case,  for  ex- 
ample. Under  these  circumstances  we  can  "point  the  finger,"  as  he 
puts  it.  We  can  say  why  aren't  you  willing  to  avail  yourself  of  de- 
fense. 

In  fact,  I  think  in  the  Noriega  case  this  is  a  very  important  ques- 
tion. If  we  try  him  nationally,  all  kinds  of  legal  problems  will  arise, 
not  just  the  question  of  wiretap.  The  question  is  an  ideal  situation, 
I  think,  for  an  ad  hoc  international  tribunal,  and  this  was  suggest- 
ed by  members  of  the  OAS  and  discussed  by  President  Bush  and 
Prime  Minister  Robinson.  I  understand  that  in  principle — en  prin- 
cipe — the  President  was  for  it. 

So  I  think  that  these  are  the  kinds  of  cases  where  you  might  find 
that  it  is  very  helpful  in  policy  to  ask  the  question  how  do  you  ex- 
plain this  particular  nexus  of  your  policy  and  isn't  this  in  violation 
of  this  or  that  principle  and  law  in  international  law. 

I  think  what  was  surprising  to  many — though  I  don't  know 
whether  Professor  D'Amato  was  surprised — was  when  the  Organi- 
zation of  American  States  sent  a  delegation  to  Noriega  when  he 
was  still  in  power  to  ask  for  evidence.  People  thought  he  would  not 
receive  them.  But  he  did  receive  them,  and  it  resulted  in  a  great 
deal  of  evidence  which  might  come  home  to  roost. 

Senator  Simon.  Thank  you.  Senator  Helms. 

Senator  Helms.  You  said  something  to  the  effect  that  you  lose  a 
bit  of  your  sovereignty  when  you  get  married.  But  you  don't  impose 
that  loss  of  sovereignty  on  anybody  else. 

Now,  let  me  say  that  I  may  belong  to  a  past  generation,  and 
there  may  be  some  who  will  say  that  we  can  give  on  the  sovereign- 
ty question  a  little  bit  here  and  a  little  bit  there.  But  I  just  don't 
feel  that  way  about  it. 
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I  am  going  to  elaborate  in  just  a  minute. 

Long  before  I  lost  my  mind  and  ran  for  the  Senate,  I  was  a 
friend  of  Sam  Ervin  when  he  was  on  the  Supreme  Court  of  North 
Carolina. 

Now  I  am  not  a  lawyer  and  sometimes  I  brag  about  that.  But 
Senator  Ervin  represented  to  me,  in  my  judgment,  a  man  who  was 
dedicated  to  the  fundamental  principles  of  this  country.  We  are 
losing  sight  of  some  of  them. 

Consider  some  of  the  treaties  that  we  have  dealt  with  here.  I 
have  held  up  the  treaties  until  the  Senate  stated  unequivocally 
that  this  would  not  involve  the  sovereignty  of  the  United  States  of 
America. 

I  had  no  objection  to  the  treaty.  What  I  had  objection  to  was  the 
possibility,  if  not  probability,  that  the  sovereignty  of  this  country 
would  be  at  stake. 

Now  I  am  going  to  be  very  unfashionable  for  just  a  moment.  But 
before  I  do  that,  do  either  of  you  have  any  notion  about  whether  it 
should  be  regarded  as  a  criminal  act  for  countries  or  corporations 
thereof  to  have  continued  to  supply  Saddam  Hussein  with  deadly 
armaments  after  it  was  a  known  fact  that  he  was  killing  the  Kurds 
2V2  years  ago? 

I  pleaded  with  the  State  Department.  I  don't  claim  any  wisdom 
for  myself.  But  I  felt  the  compassion  for  those  innocent  people  over 
there  then,  and  I  said  so  repeatedly.  I  pleaded  with  the  State  De- 
partment, "don't  do  this." 

How  about  Germany  and  the  corporations?  How  about  all  of 
these  other  countries  that  were  eager — not  just  willing,  but  eager— 
to  make  a  fast  buck. 

Mr.  D'Amato.  You  know,  Senator,  one  way  to  really  deal  with 
that  came  up  when  I  was  doing  some  litigation  in  the  Vietnam  era 
and  is  with  respect  to  napalm.  If  the  victims  of  those  German 
chemicals  were  to  be  allowed  a  forum  to  sue  civilly — not  criminal- 
ly, but  civilly — for  their  injuries,  the  massive  result  of  those  inju- 
ries would  so  outweigh  and  almost  bankrupt  the  companies  that 
supplied  those  horrible  weapons.  They  would  sue  them  on  the  basis 
of  knowingly  supplying  weapons  that  were  going  to  be  used  to 
injure  people. 

Senator  Helms.  But  they're  dead. 

Mr.  D'Amato.  No.  They  are  heirs,  anyone  who  can  sue  on  their 
behalf. 

Senator  Helms.  Oh,  I  understand  that. 

Mr.  D'Amato.  All  I'm  saying  is  that  I  think  civil  lawsuits  against 
corporations  have  a  much  greater  impact  and  are  more  likely  to 
happen  than  the  criminal. 

Senator  Helms.  But  I'm  not  talking  about  that.  I'm  talking  about 
whether  it  is  a  crime  or  not. 

Mr.  Woetzel.  If  the  Senator  would  let  me,  I  think  that  the  issue 
is  whether  or  not  you  are  going  to  stigmatize  such  kinds  of  actions 
as  actions  with  criminal  liability,  and  then  discourage  others.  This 
should  serve  as  a  deterrent  to  others  in  a  most  serious  manner — 
not  by  money,  but  by  disgrace  and  also  by  possibly  actual  physical 
punishment. 

I  submitted  also  some  supporting  documents,  which  I  have  dis- 
tributed among  the  Senators,  where  you  will  see  at  the  back  we 
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have  something  called  the  Magna  Carta  for  the  Nuclear  Age.  The 
issue  of  nonproliferation  of  such  weaponry  must  be  spelled  out 
more  closely.  I  think  that  the  problem  the  Senator  might  have  en- 
countered is  the  same  that  I  did  encounter  many  times,  which  is 
that  the  so-called  "experts,"  whether  they  be  in  or  out  of  govern- 
ment retrench  on  the  technicality  of  a  gap  or  lacuna  in  the  law 
and  say  there  is  nothing  to  cover  this.  So,  therefore,  it  is  important 
for  this  body  to  go  forward  with  your  legislation  and  your  approach 
without  fear  of  compromising  fundamental  sovereignty.  But  by 
spelling  out  the  standards  which  you  are  talking  about,  namely, 
the  proliferation  of  these  weapons,  which  have  caused  such 
damage — nuclear,  chemical  and  biological  weapons — that  we  are 
thereby  endangering  the  survival  of  mankind,  if  you  spell  that  out 
more  clearly,  even  as  an  exercise,  it  will  serve  as  a  deterrent. 

Mr.  D'Amato.  You  have  to  be  careful  about  not  going  too  far  in 
criminalizing  activities.  I  mean,  are  we  going  to  say  that  if  some 
country  buys  a  Patriot  missile  from  the  United  States,  is  that  going 
to  be  some  kind  of  crime,  to  supply  them  with  that?  I  think  the 
question  is  an  extremely  good  one. 

This  Congress  spends  so  much  money  in  funding  so  many  re- 
search proposals  by  academics  and  other  people  around  the  coun- 
try, why  isn't  this  one  being  looked  at?  The  extent  to  which  we 
should  criminalize  these  kinds  of  activities  which  result  in  death 
and  destruction  and  are  undertaken  for  nothing  but  greedy  mo- 
tives, knowing  that  people  will  die  from  it,  is  a  wonderful  question. 

Mr.  Woetzel.  Yes,  I  think  that's  right. 

Senator  Helms.  I  thank  you  very  much. 

I  have  several  questions  here,  I  will  say  to  my  colleagues,  but  I 
am  just  going  to  address  one  of  them.  This  is  very  important  to  me, 
and  I  think  it  once  was  very  important  to  all  Americans,  or  to 
most,  and  maybe  to  a  surprising  extent  it  is  still  important.  I  hope 
that  we  are  not  going  to  forget  that  the  U.S.  Declaration  of  Inde- 
pendence said  very  clearly  that  "Man  is  endowed  by  his  creator 
with"  what — "inalienable  rights." 

Now  we  often  look  at  the  second  part  of  this  proposition,  the  "in- 
alienable rights,"  without  looking  at  the  basic  premise,  that  being 
that  those  rights  are  based  on  the  status  of  a  created  being,  created 
by  God. 

Now,  you  get  a  lot  of  argument  today  that  say  oh,  you  can't  get 
into  that.  But  we'd  better  get  into  it. 

In  other  words,  our  fundamental  concept  of  justice  is  not  based 
on  rights  created  by  man,  but  according  to  our  Founding  Fathers, 
by  God. 

I  want  to  know  is  there  any  document  of  the  United  Nations  or 
any  international  court  which  states  that  a  human  being  is  a  being 
created  by  God  and,  therefore,  justice  depends  on  God?  Do  you 
know  of  one? 

Mr.  Woetzel.  I  think  that  the  implication  of  what  you're  saying 
has  been  realized  in  various  legal  codes,  and  also  in  the  Commis- 
sion on  Human  Rights  of  Europe,  as  well  as  the  court,  the  Rome 
Convention.  It  leaves  the  specific  definitions  open  on  the  question 
of  faith  and  morals,  one  might  say. 

Mr.  D'Amato.  I  couldn't  agree  more,  though,  that  our  rights 
don't  depend  on  other  people  for  their  existence. 
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Mr.  Woetzel.  Yes. 

Mr.  D'Amato.  Our  rights  are  things  we're  born  with,  and  they 
come  before  government.  Governments  can't  take  them  away  from 
us.  Governments  have  no  right  to  take  them  because  a  government 
that  tries  to  take  away  your  right  is  just  a  gang  of  people  who  are 
trying  to  take  away  your  rights. 

Senator  Helms.  Amen. 

Mr.  Woetzel.  That's  what  the  Magna  Carta  for  the  Nuclear  Age, 
which  we  have  been  trying  to  elaborate,  is  about,  to  make  this 
clear.  Like  the  Magna  Carta  of  King  John,  which  reserves  certain 
rights  to  the  nobles  of  the  time,  in  our  time  the  specific  example — 
and  I  feel  it  comes  out  of  the  American  historical  and  philosophical 
context — is  that  certain  powers  are  granted  to  government  by  the 
people  and  not  vice  versa,  by  the  monarch  to  the  people.  The 
people  grant  the  powers,  and  these  powers  are  inalienable.  There- 
fore, pursuit  of  happiness — which  I  love — is  an  American  expres- 
sion of  an  ideal. 

Senator  Helms.  You  are  saying  to  me,  then,  that  you  don't  know 
of  any  specific  thing  in  any  document  of  the  United  Nations, 
except  that  the  implication  is  there?  Is  that  it? 

Mr.  Woetzel.  The  implication  is  there,  and  especially  on  the  cov- 
enants on  the  different  rights.  You  can  see  that,  for  example,  in 
the  covenant  that  regard  the  rights  of  children,  et  cetera.  You  can 
see  that  there  is  a  special  nexus. 

The  Catholic  countries,  incidentally,  in  the  United  Nations  have 
been  very  active  in  pressing  that.  There  is  a  very  strong  nexus  here 
to  the  rights  of  children  in  terms  of  innate,  inherent,  natural  law 
rights.  That  is  a  school  of  thought  that  is  represented  strongly  in 
international  law. 

It  is  interesting  that  as  a  revival  of  that,  especially  now,  when 
for  a  long  time  we  were,  in  the  19th  century  going  by  power,  we 
are  now  much  more  relating  to  natural  law  tendencies. 

Mr.  D'Amato.  Senator,  even  though  God  is  not  mentioned,  Arti- 
cle I  of  the  Universal  Declaration  of  Human  Rights  reads: 

All  human  beings  are  born  free  and  equal  in  dignity  and  rights.  They  are  en- 
dowed with  reason  and  conscience  and  should  act  toward  one  another  in  a  spirit  of 
brotherhood. 

Senator  Helms.  Well,  it  is  implicitly  there  and  I  think  you  see 
the  point  that  I  am  trying  to  make. 

Mr.  D'Amato.  Yes. 

Mr.  Woetzel.  Yes. 

Senator  Helms.  Nobody,  I  yield  to  nobody  in  this  business  of 
wanting  to  see  Saddam  Hussein  punished  and  brought  to  justice. 
But  I  do  want  us  to  be  careful  in  how  we  do  it,  in  whatever  we 
participate  in.  That's  all  I'm  saying. 

I  say  in  deference  to  my  friend  from  Illinois,  whom  I  love,  that  I 
hope  he  will  rethink  a  little  bit  his  apparent  position  that  sover- 
eignty is  not  all  that  important. 

The  final  point  that  I  will  make,  which  I  have  been  leading  up 
to,  is  this.  If  there  is  no  guideline,  no  specific  purpose  stated  that 
the  United  Nations  or  any  other  international  court  recognizes 
that  a  human  being  is  created  by  God,  then  why  should  the  United 
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States  accept  the  domination  of  an  inferior  justice  based  on  lesser 
principles?  That's  all  I'm  saying. 

I'll  say  again  that  two  and  a  half  years  ago  I  was  on  the  Senate 
floor  talking  about  this  guy,  Saddam  Hussein,  who  was  in  the  proc- 
ess of  killing — then — 500,000  of  his  own  people,  many  of  them  with 
poison  gas.  You  know,  what  goes  around  goes  around. 

Well,  I  thank  you  very  much. 

By  the  way,  I  would  say  to  you  two  guys  that  I  would  like  to  sit 
down  with  you  some  time. 

Mr.  D'Amato.  Yes,  I  would  like  to  sit  down  with  you,  Senator. 
Thank  you. 

Senator  Helms.  You  are  very  stimulating  fellows,  and  I  thank 
you. 

Mr.  Woetzel.  I  would  indicate  that  in  the  House  Foreign  Affairs 
Committee  years  ago  I  appeared  as  a  consultant  to  the  Catholic 
Bishops  and  Cardinal  Dearden  on  this  issue.  We  related  the  con- 
cept of  the  international  criminal  court  to  the  religious  spiritual  di- 
mension. 

Senator  Helms.  Oh,  I  didn't  know  that. 

Mr.  Woetzel.  It  was  at  that  time  before  Congressman  Frazier. 

Senator  Helms.  I  would  like  to  have  the  information  on  that.  I'm 
doubly  glad  that  I  came  this  morning. 

Mr.  Woetzel.  That  point  has  been  very  much  recognized,  and 
the  proposal  is  strongly  supported  by  many  religious  organizations, 
including  the  Vatican. 

Senator  Helms.  Good. 

I  want  to  thank  you  both  very  much. 

Mr.  D'Amato.  Thank  you. 

Mr.  Woetzel.  Thank  you,  Senator. 

Senator  Simon.  Senator  McConnell,  before  you  have  your  turn, 
let  me  first  enter  into  the  record  the  statement  of  Senator  Cran- 
ston that  staff  has  given  me.  Senator  Cranston  would  like  to  have 
it  entered  into  the  record. 

[The  prepared  statement  of  Senator  Cranston  follows:] 

Prepared  Statement  of  Senator  Alan  Cranston 

Thank  you  Mr.  Chairman.  The  brutal  suppression  of  antiregime  insurgents  in 
Iraq  and  Kuwaiti  reprisals  against  Palestinians  and  other  foreigners  in  the  wake  of 
the  allied  victory  show  that  the  issue  of  war  crimes — and  what  to  do  about  them — is 
not  going  away. 

The  terrible  reports  of  criminal  brutality  against  Kurdish  civilians  and  Shiite  dis- 
sidents in  Iraq,  in  particular,  show  that  more  concerted  efforts  by  nations  are 
needed  if  the  1949  Geneva  Conventions  are  going  to  work. 

The  current  campaign  by  the  Butcher  of  Baghdad  against  Kurdish  freedom  fight- 
ers is  only  the  latest  in  a  string  of  outrages  committed  by  Saddam  against  both 
international  standards  of  decency  and  the  rules  of  the  conduct  of  warfare. 

Today's  civilian  massacres,  a  specter  of  evil  in  and  of  themselves,  are  also  an  in- 
dictment of  earlier  failures  to  deal  forcefully  and  convincingly  with  Saddam's  bru- 
tality. 

Both  before  and  after  Iraq's  invasion  of  Kuwait  last  year,  Saddam  Hussein  over- 
saw the  massive  violation  of  all  civilized  conduct  regarding  warfare. 

The  use  of  weapons  of  mass  destruction  against  both  Iraqi  Kurds  and  against  Ira- 
nian combatants;  the  rape  of  Kuwait  and  the  unprovoked  Scud  attacks  against  Isra- 
el's civilian  population;  the  abuse  of  American  and  other  allied  POWs— all  these 
acts  of  barbarism  reaffirmed  the  need  for  a  new  resolve  in  dealing  with  war  crimes. 

The  general  purpose  of  the  Geneva  Conventions  and  other  rules  concerning  the 
conduct  of  warfare  is  to  persuade  nations  that  they  should,  in  times  of  war,  avoid 
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certain  inhumane  acts  while  ensuring  the  performance  of  other  fundamental  guar- 
antees. 

The  four  Geneva  conventions  provide  for  the  protection  of  the  sick  and  wounded 
on  land,  the  protection  of  the  sick  and  wounded  at  sea  and  of  those  who  become 
shipwrecked,  the  treatment  of  prisoners  of  war,  and  the  protection  of  civilians  in 
times  of  war. 

Currently  U.S.  aid  is  conditioned  on  a  country's  respect  for  human  rights  and  its 
nonsponsorship  of  terrorism. 

There  is,  however,  a  gaping  hole  in  our  foreign  assistance  legislation.  There  are 
no  explicit  provisions  for  a  cutoff  of  assistance  for  those  countries  which  commit 
war  crimes.  Last  month  I  introduced,  together  with  Senator  Daniel  Patrick  Moyni- 
han,  a  bill  (S.  573)— the  "War  Crimes  Prevention  Education  Act"  that  would  plug 
this  gap. 

My  bill  would  cut  off  all  foreign  assistance  except  for  humanitarian  aid  to  any 
government  that  commits  gross  violations  of  international  standards  governing  the 
conduct  of  armed  conflict. 

The  bill  would  also  make  American  security  assistance  conditional  on  the  recipi- 
ent governments  teaching  the  Geneva  conventions  and  other  relevant  rules  of  war 
to  all  its  military  personnel. 

They  should  be  warned  that  orders  by  superiors  to  violate  those  rules  are  illegal 
and  should  be  disobeyed.  Following  orders  is  no  defense  against  war  crimes. 

As  American  University  legal  scholar  Robert  K.  Goldman  has  noted,  just  as 
human  rights  legislation  seeks  to  avoid  this  country's  identification  with  govern- 
ments that  grossly  violate  internationally  recognized  human  rights,  the  Cranston- 
Moynihan  bill  distances  the  United  States  from  governments  whose  armed  forces 
grossly  violate  fundamental  guarantees  of  international  humanitarian  law. 

The  gulf  war  should  have  taught  us  the  lesson  that  the  old  idea— that  "the  enemy 
of  my  enemy  is  my  friend"— is  a  false  standard  upon  which  to  base  our  foreign 
policy.  It  was  part  of  our  cold  war  strategy,  and  it  didn't  work  very  well  then  either. 

Because  Saddam  was  the  enemy  of  our  enemy,  Iran,  in  the  1980s,  we  helped  him 
help  himself  to  our  technology,  our  financial  credits  and  even  our  intelligence. 

Had  the  Cranston-Moynihan  war  crimes  bill  been  law  then,  we  would  have 
stopped  aiding  in  the  1980s  a  country  we  went  to  war  against  in  1991. 

We  would  have  disassociated  America's  good  name  and  international  standing 
from  Iraq  at  a  time  when  the  Kurds  and  the  Iranians  were  slaughtered  by  Saddam's 
weapons  of  mass  destruction. 

And  it  would  have  served  as  a  signal  that  not  only  does  the  United  States  expect 
compliance  with  the  Geneva  Conventions  governing  armed  conflict  by  our  own 
troops,  but  also  by  those  receiving  our  security  assistance. 

Just  how  seriously  we  take  war  crimes,  however,  is  not  just  a  matter  of  legisla- 
tion. It  also  requires  leadership. 

The  brave  partisans  in  the  mountains  of  Kurdistan  and  in  the  streets  of  Basra 
deserved  better  than  they  received  from  us. 

Under  the  1949  Geneva  Conventions  we  are  responsible,  as  a  party  to  this  conflict, 
to  assure  that  the  victims  of  the  conflict  are  treated  humanely  and  cared  for  to  the 
best  of  our  ability. 

That  is  an  international  legal  responsibility,  I  fear,  that  the  U.S.  government  has 
not  adequately  met,  Particularly  in  the  case  of  the  Kurds  and  other  ethnic  rivals  to 
Saddam. 

One  is  left  with  the  impression  that  the  events  of  the  last  weeks  in  nothing  less 
than  a  sad  repetition  of  those  in  Budapest  in  1956. 

Only  a  few  short  weeks  ago  we  and  our  allies  were  talking  about  bringing  Saddam 
up  on  war  crimes  charges. 

Now  the  question  seems  to  be  shifting  to:  Can  we  deal  with  an  Iraqi  government 
still  led  by  Saddam  and  his  military  henchmen?— with  the  implication  being  that 
the  answer  might  be,  yes. 

The  answer  in  keeping  with  our  best  selves  and  with  our  own  outrage  about  war 
crimes  should  be,  no. 

Senator  Simon.  Senator  McConnell. 
Senator  McConnell.  Thank  you,  Senator  Simon. 
Obviously  we  all  want  to  see  Saddam  tried.  The  question  is  by 
whom  and  how. 

I  am  groping  for  the  differences  between  the  two  of  you. 
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I  gather,  Professor  D'Amato,  that  you  think  the  U.N.  sanctioning 
a  Nuremberg-type  trial,  in  which  the  winners  try  the  losers  is  not 


necessary,  or  irrelevant  or — what? 
Mr.  DAmato.  No.  I  thii 


think  it  would  be  certainly  helpful  in  the 
perception  of  it  to  have  that  and  to  ask  for  it. 

I  don't  think  there  would  be  much  of  a  difficulty  in  getting  the 
U.N.  to  do  that.  So  I  don't  really  think  there  is  a  problem.  I  kind  of 
think  if  there  is  a  will  to  go  ahead  with  a  war  crimes  tribunal,  and 
I  think  the  timing  is  now  and  the  initiative  should  come  from  the 
U.S.  Congress,  the  people  can  work  out  the  details  and  get  all  the 
approvals  that  they  need.  They  are  very  good  at  doing  that  kind  of 
thing. 

Senator  McConnell.  Dr.  Woetzel,  then  is  it  your  view  that  with- 
out international  sanction,  there  should  not  be  trials  or  action? 

Mr.  Woetzel.  I  feel  that  Resolution  678,  the  resolution  that  em- 
powered the  coalition  to  use  force  is  incomplete  without  the  appli- 
cation of  certain  trials.  I  think  that  there  is  a  very  easy  way  of 
doing  that,  which  is  to  pursue  the  same  course  that  we  did 
throughout  this  whole  episode  from  Resolution  660  through  668. 

Mr.  D'Amato.  You  know,  Senator  McConnell  makes  a  good  point. 
Let's  just  take  a  hypothetical  like  we  like  to  do  in  law  school.  Sup- 
pose no  one  wants  to  go  ahead  with  the  prosecution  except  the 
United  States  and  all  the  other  countries  said  no.  Then  I  would 
agree  with  Senator  Helms.  Let's  do  it  in  our  own  courts,  because, 
as  I  said  before,  the  law  is  the  same. 

It  would  be  better  to  have  an  international  tribunal,  but  it  is  not 
necessary.  It  is  the  law  that  is  being  applied  that  is  important  and 
not  who  is  doing  it. 

Mr.  Woetzel.  I  would  be  very  careful  on  that  one  because  it 
might  become  a  vehicle,  especially  from  a  policy  point  of  view,  of 
U.S.  retribution. 

Mr.  D'Amato.  But  if  the  choice  is  not  to  prosecute  at  all  or  to 
prosecute  in  U.S.  courts,  I  think  it  is  very  clear  that  we  should  go 
ahead  and  do  so. 

Mr.  Woetzel.  You  have  the  countries  with  it. 

Mr.  D'Amato.  Yes,  that's  right.  This  is  a  hypothetical  problem. 

Mr.  Woetzel.  When  I  was  there  at  the  United  Nations,  we  had 
the  countries.  We  could  have  gone  forward. 

Senator  McConnell.  Then  I  guess  the  additional  question  is  who 
is  interested? 

You  said  that  you  have  been  up  at  the  U.N.  a  lot  recently.  What 
do  you  hear  about  the  possibility  of  having  war  crimes  trials?  Who 
is  enthusiastic  about  it,  either  among  our  allies  or  anyone  else? 

Mr.  Woetzel.  I  would  say  that  the  majority  of  these  countries 
that  were  involved  in  the  discussion  in  the  Security  Council  saw 
that  as  a  logical  consequence  to  the  condemnation,  especially  Reso- 
lution 688,  on  the  Kurds,  that  there  has  to  be  some  mechanism  for 
implementation. 

It  was  raised  again  and  again  and  again  in  discussions  in  the  cor- 
ridors. 

Senator  McConnell.  Why  was  it  left  out?  Was  it  because  of  a 
lack  of  American  leadership? 

Mr.  Woetzel.  Basically,  the  American  leadership  was  there. 
They  tried.  They  did  introduce  a  provision  for  war  crimes  trials  in 
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the  first,  the  cease-fire,  resolution.  Then  it  was  dropped.  There  is  a 
feeling  in  the  State  Department  among  some  that  they  are  not 
united  in  this  approach. 

While  the  French  also  in  688  were  for  it — that  is,  the  condemna- 
tion of  crimes  against  humanity  followed  up  by  some  proceed- 
ing  

Senator  McConnell.  Are  the  French  losing  their  interest,  too, 
then? 

Mr.  Woetzel.  The  problem  is  this. 

It  goes  in  a  circle.  If  we  had  had  the  standby  machinery  already, 
our  delegate  told  me  that  we  would  have  been  able  to  proceed  more 
easily.  But  they,  in  return,  did  not  have  the  standby  machinery.  So 
that  is  like  a  tautology. 

In  other  words,  you  can't  move  because  you  don't  have  the  stand- 
by machinery;  but  you  are  against  the  standby  machinery  when 
you  can  have  it. 

Mr.  D'Amato.  Bob,  you've  been  doing  this  for  20  years  and  I 
think  one  thing  you  are  absolutely  right  about.  When  the  issue 
gets  hot,  everybody  wants  to  do  something.  Then  they  say  why 
didn't  we  do  this  already. 

Mr.  Woetzel.  Yes,  that's  right. 

Mr.  D'Amato.  But  when  we  were  trying  to  do  it  "already,"  the 
issue  wasn't  hot,  so  nobody  cared. 

Mr.  Woetzel.  So  the  U.S.,  the  same  delegate  who  had  not  gone 
forward  with  such  machinery  as  you  are  indicating,  international 
criminal  jurisdiction,  said  well,  if  we  had  the  standby  machinery 
ready  which  we  are  going  to  work  on  now  in  Talloires,  it  would 
have — I  quote  now — "simplified  things  considerably." 

Senator  McConnell.  While  we  are  talking  about  enthusiasm  for 
doing  this,  what  do  you  hear  from  our  allies,  our  Arab  allies  in  this 
conflict,  if  you  are  up  at  the  U.N.  talking  to  ambassadors? 

Mr.  Woetzel.  You  have  certain  countries,  like  Yemen,  which  are 
opposed  at  this  stage  in  this  particular  instance.  The  argument 
runs  very  similar  to  the  Israeli  argument  on  the  Eichmann  case, 
which  is  why  do  it  just  for  this  case.  Do  it  for  all  cases. 

I  can  see  some  reason  in  this.  But,  on  the  other  hand,  Algeria 
and  others  are  very  strong  advocates.  They  want  to  do  it,  too,  but 
against  us. 

So  the  important  thing  is  to  have  a  fair,  impartial,  depoliticized 
mechanism. 

Mr.  D'Amato.  I  think  it  is  important  also  to  make  sure  that  our 
ally,  Saudi  Arabia,  is  cognizant  of  the  need  not  to  repatriate  Iraqi 
prisoners  too  quickly  if  some  of  them  are  potential  targets  of  war 
crimes  prosecutions.  I  think  this  was  behind  the  question  I  had 
asked  for  more  information  from  the  Pentagon,  so  that  I  could 
report  to  you  about  it. 

Mr.  Woetzel.  That  is  why  your  bill  is  so  important  Senator  Mc- 
Connell. It  is  so  important  to  have  the  machinery. 

Senator  McConnell.  I  am  trying  to  get  at  the  crux  of  the  prob- 
lem here.  Is  the  problem  at  the  moment  that  the  United  States  is 
backing  away  from  this?  Is  that  essentially  the  problem? 

Mr.  Woetzel.  Actually,  they  have  moved  toward  it  a  little  bit, 
from  a  letter  with  which  I  am  sure  we  are  all  acquainted,  in  which 
the  Office  of  the  Legal  Adviser  raises  all  kinds  of  objections  that  no 
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serious  work  had  been  done  on  an  international  criminal  court. 
This  is  laughable,  because  there  is  a  great  deal  of  work  which  is  in 
the  appendix  to  the  paper  that  I  submitted  which  has  been  done 
already.  But  now  the  U.S.  position  is  that  they  are  open  to  propos- 
als. 

So  that's  great,  and  we  will  followup  at  Tallories. 

Senator  McConnell.  "Open  to  proposals?"  In  other  words,  they 
have  to  come  from  somebody  else?  Is  that  the  implication  of  that? 

Mr.  Woetzel.  I  would  think  it  goes  a  little  further.  They  are 
going  to  participate,  I  think,  in  every  reasonable  attempt,  at  Tal- 
loires  and  also  again  in  the  Sixth  Committee  of  the  U.N.  in  the 
fall.  I  think  it  is  just  a  question  where  sometimes  you  have  shoot- 
ing in  the  corridors  in  Washington.  It  is  not  quite  clear  from  what 
direction  they  are  coming  and  who  is  doing  the  shooting. 

The  President,  however,  has  approved  of  the  concept  of  an  inter- 
national criminal  court  ad  hoc,  per  case,  and  he  has  communicated 
that.  To  my  knowledge,  there  was  a  public  statement  to  that  effect 
to  Prime  Minister  Robinson  of  Trinidad  and  Tobago  when  he  met 
with  the  President. 

Mr.  D'Amato.  One  reason  I  am  so  excited  to  be  here  this  morn- 
ing is  that  I  think  this  initiative  you  are  talking  about  really  ought 
to  come  from  this  committee.  I  think  that  would  be  a  marvelous 
contribution  to  make. 

Mr.  Woetzel.  Yes. 

Mr.  D'Amato.  The  timing  is  exquisite.  The  need  is  utterly  appar- 
ent. And  you  have  the  ability,  because  this  is  in  your  province,  to 
make  a  real,  big  difference.  I  would  hope  that  this  would  happen. 

Senator  McConnell.  To  nudge  everyone  forward. 

Mr.  D'Amato.  Yes. 

Mr.  Woetzel.  I  would  say  even  more,  that  both  the  United  Na- 
tions officials  in  the  Codification  Division  and  American  officials 
have  indicated  that  they  would  like  to  hear  the  consensus  of  an 
outcome  of  this  morning's  hearings. 

Senator  McConnell.  Thank  you  very,  very  much.  It  has  been 
good  to  hear  from  you. 

The  Chairman  [presiding].  Thank  you  very  much. 

Senator  Simon  has  another  question. 

Senator  Simon.  I  would  just  like  to  followup  on  one  thing  that 
you  mentioned,  Professor  D'Amato. 

When  Senator  Helms  asked  you  about  the  use  of  chemicals  to 
gas  some  of  the  people  there  in  Iraq,  you  mentioned  the  possibility 
of  civil  suit  that  could  be  levied  against  the  companies,  obviously 
by  families  or  survivors. 

Mr.  D'Amato.  Against  the  manufacturers,  yes. 

Senator  Simon.  Against  the  manufacturers  in  that  kind  of  situa- 
tion. It  seems  to  me  that  would  be  a  huge  restraint,  if  we  could 
somehow  do  that.  Where  would  you  go?  Right  now,  you  can't  go  to 
the  Court  at  the  Hague  because  only  a  nation  can  do  that. 

Mr.  D'Amato.  That's  right. 

Senator  Simon.  How  would  you  structure  such  a  move? 

Mr.  D'Amato.  Well,  if  it  were  Germany,  I  would  go  into  the  Fed- 
eral Republic  of  Germany  and  bring  a  lawsuit  in  their  own  courts. 
Under  the  German  Constitution,  Article  25,  international  law  is 
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part  of  German  law.  It  is  right  in  their  constitution.  It  is  an  excel- 
lent forum  for  bringing  a  lawsuit. 

I  would  also  do  it  in  the  United  States,  in  American  courts, 
against  any  manufacturer  who,  after  the  notice  was  given,  after 
August  2,  deliberately  sent,  if  there  were  such  cases,  weapons  of 
warfare  into  Iraq — whether  or  not  they  said  they  had  a  contract  to 
do  it.  That  is  the  excuse  that  the  German  companies  gave. 

But  contracts  do  not  override  fundamental  principles  of  justice  in 
situations  like  this. 

Senator  Simon.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

I  must  apologize  for  not  being  here  to  hear  your  statements.  I 
look  forward  to  reading  them.  I  thank  my  colleague,  Senator 
Simon,  for  having  presided. 

If  this  question  has  been  asked,  please  let  me  know.  Could  the 
ICJ,  the  International  Court  of  Justice,  be  made  into  the  perma- 
nent tribunal  about  which  we  are  talking? 

Mr.  Woetzel.  I  think  that  Professor  D'Amato  has  referred  to  the 
fact  that  the  statute  of  the  ICJ  allows  only  the  kinds  of  cases  be- 
tween states;  that  to  set  up  a  special  chamber  of  the  ICJ  would  in- 
volve great  difficulty  and  amendment  to  the  statute. 

The  ICJ  has  a  history  which  many  Third  World  countries  dis- 
trust. And,  as  a  result,  a  jurisdiction  that  is  new  and  untarnished 
and  can  be  trusted  would  probably  have  more  political  chances  of 
being  accepted.  We  are  dealing  with  two  levels  here,  the  political 
and  the  legal. 

So  I  think  the  international  criminal  court,  whether  ad  hoc  or 
permanent — and  I  would,  of  course,  love  a  permanent  court,  but  I 
will  take  half  a  loaf  rather  than  none — an  ad  hoc  court  from  case 
to  case  I  think  would  be  more  acceptable  to  most  of  the  countries  I 
have  been  acquainted  with  at  the  U.N. 

The  Chairman.  Of  course  we,  in  the  United  States,  have  not 
shown  a  very  strong  obedience  or  respect  for  the  ICJ.  So  I  guess  we 
and  the  Third  World  are  somewhat  similar  in  our  distrust  of  the 
ICJ. 

Would  that  be  your  view? 

Mr.  D'Amato.  It  has  been  unfortunate,  I  think,  because  we  have 
such  excellent  litigating  lawyers  in  this  country.  I  was  appalled 
when  we  did  not  attack  the  Nicaragua  case  right  on  the  merits  and 
go  in  there  and  argue  our  case.  By  staying  away,  all  we  did  was  let 
the  court  get  one-sided  by  Nicaragua,  and  then  our  reaction  is  that 
the  court  is  not  a  very  friendly  place. 

Well,  it  was  our  own  fault.  I  think  we  should  have  gone  in  there 
fighting,  with  pictures  and  evidence  and  everything  else  that  we 
can  do  so  well;  make  a  big  trial  out  of  it  and  defend  our  actions  to 
the  hilt. 

The  Chairman.  I  thank  all  of  you  very  much  for  being  with  us. 
Again,  as  I  have  said,  I'm  sorry  that  I  couldn't  hear  you  in  the 
flesh.  But  I  look  forward  to  reading  your  testimony. 

Mr.  D'Amato.  May  I  add  one  thing,  Senator? 

The  Chairman.  Yes,  please. 

Mr.  D'Amato.  I  think  that  one  of  the  other  loose  ends  here  is  the 
Cranston-Moynihan  bill,  which  I  think  supplies  an  important  miss- 
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ing  element  to  the  very  progressive  legislation  that  you  have  on 
the  books  on  prohibiting  assistance  for  countries  that  violate  funda- 
mental human  rights.  The  bill  would  make  it  applicable  to  situa- 
tions of  conflict,  as  well  as  situations  of  peace.  I  think  that  would 
be  an  important  contribution. 

The  Chairman.  To  situations  of  what? 

Mr.  D'Amato.  Where  there  is  conflict,  armed  conflict. 

The  Chairman.  Yes,  conflict. 

Mr.  D'Amato.  The  bill  now  only  applies  to  peacetime  situations. 
But,  obviously,  there  can  be  gross  violations  of  human  rights 
during  periods  of  conflict,  as  we  have  just  learned. 

The  Chairman.  That  is  a  very  good  point. 

Mr.  Woetzel.  I  might  also  make  a  final  point. 

The  Chairman.  Dr.  Woetzel. 

Mr.  Woetzel.  This  being  the  Decade  of  International  Law,  the 
U.S.  delegation  has  informed  the  United  Nations  that  they  are  in 
favor  of  educating  the  public,  from  the  secondary  school  level  up. 
This  was  brought  up  a  little  earlier,  the  educational  function  of  em- 
phasizing individual  accountability  for  international  and  national 
actions.  In  other  words,  the  New  World  Order,  if  it  means  any- 
thing, it  should  mean  individual  responsibility  in  the  French 
sense — responsibility — liability,  under  international  law  through  a 
United  Nations  system.  We  have  been  working  toward  that. 

In  fact,  the  Magna  Carta  for  the  Nuclear  Age,  which  the  Nuclear 
Age  Peace  Foundation — which  I  know  you  are  acquainted  with — 
has  been  working  with  us  of  the  foundation  will  contain  a  commen- 
tary that  will  be  based  on  this  principle  and,  hopefully,  will  be 
taught  in  all  the  schools.  We  should  start  very  young  in  this  proc- 
ess, so  that  we  all  recognize  our  place  in  the  international  commu- 
nity. 

The  Chairman.  I  thank  you  very  much  for  your  comments  and 
for  being  with  us. 

The  committee  is  adjourned. 

[Whereupon,  at  11:25  a.m.,  the  committee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


APPENDIX 


Remarks  of  Professor  Henry  T.  King,  Jr.,  on  Iraqi  Crimes  Against  Humanity 
at  the  Nuremberg  Reunion  Seminar  on  Nuremberg,  the  Persian  Gulf  and 
International  Law,  March  22,  1991 

The  Nuremberg  Charter  (Article  6.C)  defines  Crimes  Against  Humanity  as  fol- 
lows: 

(C)  Crimes  Against  Humanity,  namely,  murder,  extermination,  enslavement,  de- 
portation, and  other  inhumane  acts  committed  against  any  civilian  population  before 
or  during  war,  or  persecutions  on  political,  racial  and  religious  grounds  in  execution 
of  or  in  connection  with  any  crimes  within  the  jurisdiction  of  the  Tribunal,  whether 
or  not  in  violation  of  the  domestic  law  of  the  country  where  perpetrated. 

As  reflected  in  the  above  definition,  crimes  against  humanity  do  not  stand  on 
their  own  bottom.  They  must  be  in  execution  of  or  in  conjunction  with  other  crimes 
within  the  jurisdiction  of  the  Tribunal — and  here  the  implicit  reference  is  to  war 
crimes  or  crimes  against  the  peace  (aggressive  war).  But  provided  this  test  is  met 
crimes  against  humanity  can  include  crimes  against  not  only  foreign  civilians  but 
also  domestic  civilians  and  regardless  of  whether  they  are  in  violation  of  the  domes- 
tic law  of  the  country  where  they  are  perpetrated.  What  this  meant  was  that  the 
German  leaders  could  be  held  internationally  responsible  not  only  for  what  they  did 
to  foreign  civilians  but  also  for  what  they  did  to  domestic  civilians  such  as  the 
German  Jews.  This  was  indeed  a  step  forward  in  holding  a  country  internationally 
responsible  for  what  it  did  to  its  own  citizens. 

Under  the  Charter  provisions,  crimes  against  humanity  could  take  place  not  only 
during  the  war  but  also  before  the  war  provided  that  they  were  in  execution  of  or  in 
connection  with  other  crimes  within  the  jurisdiction  of  the  Tribunal.  Here  the  Tri- 
bunal found  that  the  policy  of  persecution,  repression  and  murder  of  civilians  in 
Germany  before  the  war  in  1939  who  were  likely  to  be  hostile  to  the  government 
was  most  ruthlessly  carried  out  and  that  the  persecution  of  the  Jews  during  the 
same  period  was  established  beyond  all  doubt.  But  the  Tribunal  found  that  as  bad 
as  these  crimes  were,  it  was  not  satisfactorily  proven  that  they  were  done  in  the 
execution  of  or  in  connection  with  any  other  crimes.  I  submit  that  on  the  basis  of 
the  evidence  at  hand  the  Tribunal  could  have  gone  the  other  way  on  this  issue.  But 
some  would  argue  that  to  hold  national  leaders  responsible  for  what  they  did  to 
their  own  citizens  in  peacetime  would  have  been  just  too  much  of  a  jolt  to  the  con- 
cept of  national  sovereignty  as  it  existed.  Suffice  it  to  say  that  there  has  been  much 
progress  on  this  issue  since  Nuremberg  with  the  promulgation  of  the  Genocide  Con- 
vention by  the  U.N.  in  1948  and  the  adherence  of  many  nations  to  the  Convention 
over  the  years  and— just  recently,  in  February  1989— U.S.  adherence.  The  Genocide 
Convention  not  only  expands  the  concept  of  Crimes  Against  Humanity  as  set  forth 
in  the  Nuremberg  Charter  but  also  is  applicable  whether  a  nation  is  at  war  or 
peace. 

There  is  some  overlap  between  war  crimes  and  crimes  against  humanity  commit- 
ted in  the  course  of  war.  Some  atrocities  perpetuated  against  civilian  populations 
have  long  been  recognized  as  war  crimes.  And  most  war  crimes  would  fall  within 
the  concept  of  crimes  against  humanity  as  defined  at  Nuremberg.  But  one  particu- 
larly important  difference  does  exist  and  that  is  that  crimes  against  humanity  can 
be  actionable  not  only  where  foreign  civilians  are  victims  but  also  where  domestic 
civilians  are  targeted  and  regardless  of  whether  the  actions  were  violations  of  do- 
mestic law.  Here  we  should  keep  in  mind  that  many  of  the  crimes  against  commit- 
ted by  the  defendants  at  Nuremberg  were  in  pursuance  of  decrees  of  Hitler  which 
were  then  the  effective  municipal  law  of  Germany.  And  most  of  the  defendants  on 
the  dock  at  Nuremberg  were  convicted  of  crimes  which  represented  the  carrying  out 
of  government  policies. 

One  further  note — namely,  if  it  can  be  said  that  there  is  some  overlap  between 
war  crimes  and  crimes  against  humanity — I  say  that  in  the  interest  of  justice  it  is 

(39) 


40 

indeed  better  to  project  an  all-inclusive  net  than  for  some  potentially  actionable 
crimes  to  be  excluded  by  unintended  omission. 

Crimes  against  humanity  as  defined  by  the  Nuremberg  Charter  can,  in  my  opin- 
ion, be  used  as  a  complement  to  war  crimes  and  crimes  against  peace  charges  as  a 
basis  for  prosecuting  Saddam  Hussein  and  his  cohorts  for  actions  they  took  in  invad- 
ing Kuwait  and  enforcing  a  reign  of  terror  in  that  country.  I  believe,  on  the  basis  of 
available  information  that  that  it  can  be  shown  that  murders,  torture  and  other  in- 
humane acts  were  carried  out  against  civilians  in  Kuwait  on  political  grounds.  Cer- 
tainly there  has  been  patent  evidence  that  Kuwaiti  citizens  were  terrorized,  tor- 
tured and  killed  on  political  grounds.  The  purpose  behind  these  actions  was  to  break 
the  will  of  the  population  and  the  desires  of  the  Kuwaitis  for  an  independent 
Kuwait  and  to  force  them  to  yield  to  the  dictates  of  the  Iraqi  leadership  who  had 
proclaimed  that  Kuwait  had  become  a  province  of  Iraq.  These  acts,  of  course,  oc- 
curred in  execution  of  a  blatant  war  of  aggression  against  Kuwait  thereby  meeting 
the  Nuremberg  Charter  requirement  that  crimes  against  humanity  to  be  actionable 
must  be  carried  out  in  execution  of  other  crimes  within  the  jurisdiction  of  the  Tribu- 
nal. Here  I  am  assuming  for  purposes  of  this  discussion  that  Saddam  Hussein  will 
be  tried  on  aggressive  war  and  war  crime  charges. 

Finally,  crimes  against  humanity  includes  "other  inhuman  acts  against  civilian 
populations"  within  its  purview.  The  torching  of  the  oil  wells  in  Kuwait  by  the 
Iraqis  as  well  as  the  Iraqi  originated  oil  spills  did  untold  environmental  damage.  In 
fact  the  damage  was  so  great  that  had  the  Iraqis  not  lost  the  war  in  haste,  its  re- 
sultant impact  was  such  that  the  Kuwaiti  people  would  have  been  denied  their 
means  of  sustenance.  Certainly  these  actions  would  seem  to  fall  into  the  category  of 
actionable  inhumane  acts  as  set  forth  in  the  Nuremberg  Charter. 

Recognition  of  the  concept  of  crimes  against  humanity  was  indeed  an  important 
contribution  of  the  International  Military  Tribunal  to  the  development  of  interna- 
tional law.  But,  it  needs  reinforcement  through  further  action  at  this  time.  The  trial 
of  Saddam  Hussein  and  his  cohorts  on  charges  of  Crimes  Against  Humanity  would 
confirm  the  continuing  validity  of  the  principles  established  at  Nuremberg. 

[Henry  T.  King,  Jr.,  is  a  professor  of  law  at  Case  Western  Reserve  School  of  Law] 


"International  War  Crimes  and  International  Law" 
(By  Alfred  Rubin,  Professor  of  International  Law) 

I.  WHAT  IS  A  "WAR  CRIME"? 

A.  The  "laws  and  customs  of  war,"  violation  of  which  is  usually  labeled  a  "war 
crime,"  are  partially  codified  in  the  Annex  to  1899/1907  Hague  Convention  II/IV. 
Other  Conventions  and  even  unratified  documents  (like  the  1923  draft  on  Aerial 
Warfare)  are  evidence  of  the  "international  law"  on  this.  There  have  been  many 
"modern"  trials  and  convictions  of  "war  criminals"  for  these  "common  law"  crimes, 
starting  with  the  American  conviction  of  Confederate  Capt.  Henry  Wirz  (the  Ander- 
sonville  Trial)  in  1865  and  running  through  Nuremberg  and  Tokyo  tribunals  and 
Manila  Military  Commissions  of  1946. 

B.  There  is  a  special  category  of  "war  crimes"  denominated  "grave  breeches"  of 
one  of  the  1949  Geneva  Conventions  relative  to  the  Protection  of  the  Victims  of 
Armed  Conflict.  The  Parties  to  the  Conventions  (including  Iraq  and  all  other  states 
active  in  the  Middle  East:  there  are  over  160  parties)  are  committed  to  try  or  "hand 
over  for  trial  to  another  High  Contracting  Party  concerned"  person  accused  of  com- 
mitting or  ordering  to  be  committed  various  listed  acts,  including  "extensive  de- 
struction and  appropriation  of  property,  not  justified  by  military  necessity  and  car- 
ried out  unlawfully  and  wantonly.'  There  are  obviously  many  problems  of  interpre- 
tation ("unlawfully"  by  whose  law?),  but  that  is  left  for  national  implementation  to 
specify.  I  know  no  state  that  actually  has  carried  out  its  obligations  under  this  pro- 
vision, including  states  that  shelter  various  PLO  groups.  The  United  States  does  not 
have  the  legislation  to  implement  its  obligations  under  the  "extradition"  term  of 
the  1949  Conventions  and  does  not  list  those  Conventions  with  its  other  "extradi- 
tion" treaties  at  18  U.S.C.A.  sec.  3181. 

II.  who  "tries"  war  criminals 

A.  Theory:  Many  argue  that  there  is  "universal  jurisdiction";  that  any  state  can 
try  any  war  criminal  for  acts  done  anywhere.  As  with  "Piracy,"  the  theory  violates 
Occam's  Razor  by  asserting  broader  jurisdiction  than  any  state  has  actually  exer- 
cised or  can  be  expected  to  exercise;  the  theory  does  not  reflect  the  limits  on  legal 
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interest  and  jurisdiction  inherent  in  the  operative  legal  order.  The  deeper  (and,  in 
my  opinion  sounder)  theory  limits  jurisdiction  to  states  with  "standing,"  a  legal  in- 
terest in  the  events  derived  from  responsibility  to  administer  armed  forces  or  occu- 
pied territory,  legal  ties  to  the  victims  (their  membership  in  the  armed  forces  of  the 
state  exercising  jurisdiction  regardless  of  nationality,  like  Polish  airmen  in  the  RAF 
service,  or  nationality  of  the  victim  (this  is  not  "passive  personality"  jurisdiction)), 
property  interests  affected,  etc. 
B.  Practice:  There  are  four  patterns: 

1.  Normally,  each  belligerent  (whether  a  state  or  not)  applies  its  own  military  law 
to  its  own  forces,  and  incorporates  the  laws  and  customs  of  war  as  orders  to  be 
obeyed  by  its  forces.  The  basic  pattern  is  illustrated  by  the  Lieber  Code,  General 
Orders  100  to  the  Union  Armies  in  the  Field  issued  in  1863.  It  was  US  military  law. 

2.  Normally,  a  belligerent  is  free  to  apply  by  military  commission  the  laws  and 
customs  of  belligerent  occupation,  a  subset  of  the  laws  and  customs  of  war,  to  for- 
eigners in  foreign  (occupied)  territory.  This  is  necessary  to  allow  the  belligerent  oc- 
cupier to  discharge  its  legal  obligation  to  maintain  order  in  that  territory. 

3.  Then  there  are  the  "victors'  tribunals,"  among  which  I  would  include  in  the 
Nuremberg  and  Tokyo  tribunals,  which  convicted  Nazis  as  war  criminals  in  a  few 
cases  for  doing  what  Soviet  Union  officials  had  done  in  the  way  of  invading  neigh- 
bors, or  what,  in  one  famous  decision  against  Admiral  Doenitz  for  ordering  unre- 
stricted submarine  warfare  in  violation  of  German  obligations  under  a  1936  treaty, 
what  Admiral  Nimitz  had  done.  There  were  similar  perversions  in  the  Tokyo  tribu- 
nal and  Judge  Pal  (India)  dissented,  Judge  Roeling  (The  Netherlands)  dissented  in 
part,  and  Judge  Bernard  (France)  concurred  but  with  a  separate  opinion  that  was 
inconsistent  with  his  general  concurrence.  Needless  to  say,  allied  leaders  who  or- 
dered fire-bombings  even  a  nuclear  strike,  who  might  well  have  been  found  guilty  of 
war  crimes,  had  victory  gone  the  other  way,  were  never  tried  at  all. 

4.  Occasionally,  a  victor  will  set  up  a  special  tribunal  and  apply  the  law  of  war  to 
accused  war  criminals  of  the  defeated  enemy  as  if  it  were  objectively  applying  a  uni- 
versal criminal  law  with  total  objectivity.  That  was  the  Wirz  case  mentioned  above 
(Andersonville  trial)  and  by  some  analyses  the  Tokyo  and  Nuremberg  tribunals.  I 
have  some  trouble  with  this  model  as  a  reflection  of  reality.  In  the  Wirz  case,  the 
Union  never  doubted  its  jurisdiction  over  the  acts  of  rebelling  forces,  even  if  one  of 
the  officers  was  Swiss;  the  Union  never  even  declared  war  (although  applying  the 
laws  of  as  a  policy  choice,  according  to  Union  theorists  and  the  Supreme  Court)  The 
most  compelling  analysis  of  the  legal  basis  for  the  allied  tribunal  at  Nuremberg 
might  be  that  of  Sir  Robert  Y.  Jennings  (now  President  of  the  ICJ)  in  an  article 
published  in  the  British  Year  Book  of  International  Law  in  1946,  Government  in 
Commission,  suggesting  that  as  Germany  had  the  legal  obligation  to  maintain  the 
laws  of  war  among  its  own  people,  on  surrender  the  victorious  allies  assumed  the 
governance  of  Germany  is  if  trustees  in  bankruptcy,  and  applied  the  law  for  Germa- 
ny as  Germany  was  obliged  itself  to  apply  the  law. 

III.  WHO  SHOULD  TRY  THE  WAR  CRIMINALS  OF  THE  GULF  WAR? 

Ideally,  each  belligerent  force  should  try  its  own  people  for  what  ever  crimes  it 
believes  might  have  been  committed  by  them.  It  is  doubtful  that  Iraq  will  try 
Saddam  Hussein  or  those  who  carried  out  his  orders  in  violation  of  the  laws  and 
customs  of  war,  including  the  wanton  destruction  of  Kuwaiti  oil  wells,  to  specify 
only  one  undoubtable  war  crime.  But  that  is  not  likely  to  happen  any  more  than 
American  forces  are  likely  to  try  those  who  ordered  the  bombing  of  what  turned  out 
to  be  a  civilian  bomb  shelter  in  Baghdad,  apparently  erroneously  thinking  it  to  be  a 
communication  center. 

A  victor's  tribunal  could  be  set  up  to  try  captured  Iraqi  officials.  The  convictions 
that  result  would  no  doubt  be  pleasing  to  Iraq's  victims,  but  would  be  unlikely  to 
convince  Saddam's  supporters  in  Jordan  and  elsewhere  that  anything  like  "justice" 
had  been  done. 

A  "neutral"  tribunal  could  be  erected,  but  its  "neutrality"  would  be  suspect.  Since 
the  coalition  actions  in  the  Gulf  were  undertaken  under  UN  Security  Council  au- 
thority. The  UN  SC  must  seem  parti  prix  to  the  Middle  Eastern  audience.  Perhaps 
the  General  Assembly  could  be  the  convening  authority.  But  that  involves  attrib- 
uting authority  to  the  GA  that  does  not  come  from  the  UN  Charter  and  could  open 
many  possibilities,  like  a  tribunal  to  try  Americans  for  "waging  aggressive  war"  in 
Panama,  that  would  seem  to  us  more  polemical  than  "just." 
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IV.  A  MODEST  SUGGESTION 

A.  The  Tribunal 

I  suggest  that  the  most  interesting  possibility  would  be  via  the  SC,  where  we  have 
a  veto,  but  to  populate  the  tribunal  with  judges  whose  stature  cannot  be  denied  by 
Saddam's  supporters.  Those  would  include  Muslim  jurists  of  Palestinian,  Iranian, 
Iraqi,  Indonesian,  Pakistani  and  other  backgrounds  as  well  as  American,  European, 
African  and  even  Japanese  and  Chinese  or  Burmese.  I  would  certainly  include  an 
Israeli.  If  the  Muslims,  or  any  of  them,  refuse  to  serve,  the  onus  for  that  refusal 
would  be  theirs.  In  fact,  I  would  welcome  dissents  from  those  who  believe  that  the 
codified  laws  of  war  are  somehow  not  applicable  to  Muslim  leaders,  or  that  the  com- 
plexities of  "justice"  in  the  Middle  East  make  it  impossible  to  protect  the  victims  of 
war,  or  that  the  presence  of  Israel  in  a  tribunal  set  to  apply  universal  law  is  unac- 
ceptable to  people  who  seek  to  apply  that  law  to  Israel.  Those  views  are  common  in 
the  are  an  deserve  a  direct  and  clear  answer. 

B.  Reciprocity 

To  those  who  would  object  that  such  a  tribunal  should  be  empowered  to  try  only 
Iraqis  and  not  Americans  for  whatever  war  crimes  any  Americans  are  accused  of, 
like  targeting  the  bomb  shelter,  I  would  reply  as  we  replied  to  the  North  Vietnam- 
ese threats  to  try  American  airmen  for  bombing  North  Vietnam  in  the  mid-1960's: 
Go  ahead.  As  long  as  the  trial  meets  international  standards,  the  accused  is  given 
due  process,  we  have  no  interest  in  protecting  American  criminals  from  the  course 
of  justice.  The  North  Vietnamese  backed  down  because  they  had  in  mind  only  a 
shop  trial.  I  think  that  the  Iraqis  and  their  friends  would  also  back  down.  If  not,  I 
would  have  no  apprehension  about  the  result  if  due  process  is  in  fact  observed. 

C.  Kuwaiti  Atrocities 

To  those  who  propose  that  alleged  Kuwaiti  atrocities  against  Palestinians  and 
Iraqis  should  also  be  tried  by  the  tribunal,  I  would  respond  that  the  laws  of  war  do 
not  apply  in  Kuwait.  But  if  they  did,  then  the  same  laws  apply  in  Iraq  and  Iraqi 
actions  against  its  Shiite  minority  and  Kurds  should  be  subjected  to  the  same  "jus- 
tice." In  fact,  under  Article  3  common  to  the  four  1949  Geneva  Conventions,  there 
are  internationally  agreed  rules  that  apply  to  armed  conflicts  not  of  an  internation- 
al character,  and  those  rules  would  form  the  substantive  standards  against  which 
official  activities  can  be  measured.  I  have  serious  doubts  as  to  the  realism  of  those 
rules  and  their  legal  effects  (although  they  are  morally  persuasive).  But  it  would  be 
salutary  in  the  Middle  East  as  in  Geneva  to  focus  on  the  problems  not  solved  by  the 
1949  Conventions  and  consider  if  some  law-making  action  more  realistic  than  the 
1949  rules  (as  elaborated  in  Protocol  II  of  1977  equally  unrealistically),  might  be 
useful.  That  is  a  further  implication  of  the  legal  course  proposed  that  needs  further 
study. 

[Alfred  Rubin  is  a  professor  of  international  law  at  The  Fletcher  School  of  Law  and  Diplo- 
macy at  Tufts  University] 


"The  War  Crimes  Question  Cannot  Ignore  Saddam  Hussein" 

(By  Allan  A.  Ryan,  Jr.) 

The  question  whether  there  should  be  war  crimes  trials  following  an  Allied  mili- 
tary victory  in  Iraq  is  not  one  question  but  many:  who  might  be  tried,  and  by  whom, 
and  for  what,  and  under  whose  law.  Major  war  crimes  trials  are  both  a  political  and 
a  legal  act  and,  for  the  moment  at  least,  the  political  questions  dominate  the  legal 
ones.  Until  U.S.  and  coalition  leaders  articulate  clearly  the  goals  of  the  military 
endgame  and  the  long-range  policies  for  a  post-war  Middle  East,  the  debate  over 
whether  Saddam  or  others  should  be  tried  for  international  crimes  lacks  any  politi- 
cal anchor. 

Until  the  political  situation  clarifies,  however,  it  would  be  both  simplistic  and  po- 
litically reckless  to  decide  that  Saddam  Hussein  himself  ought  be  tried.  Such  a  deci- 
sion would  place  the  issue  of  a  war  crimes  trial  above  its  political  context;  more  im- 
portantly, it  would  ignore  the  lesson  of  the  International  Military  Tribunal  at  Nur- 
emberg: moral  and  legal  responsibility  for  war  crimes  almost  always  runs  upward. 

By  invading  Kuwait,  Saddam  Hussein  committed  the  crime  of  aggressive  war  de- 
fined at  Nuremberg  and  endorsed  by  the  United  Nations  in  1948.  For  this  crime,  he 
could  surely  be  brought  before  an  Allied  tribunal  modeled  alter  the  IMT.  Such  a 
course,  plainly,  would  have  momentous  and  perhaps  prohibitive  political  conse- 
quences. One  is  that  it  might  make  Saddam  a  martyr,  particularly  in  the  eyes  of 
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Jordanians,  Palestinians,  "moderate"  Iraqis  and  even  Iranians,  fracturing  any  hope 
of  a  "new  order"  in  the  Middle  East  and  restoring  Saddam  to  a  prominence  that  the 
war  itself  has  stripped  from  him.  such  consequences,  by  themselves,  make  a  power- 
ful argument  against  placing  Saddam  in  an  international  criminal  dock. 

On  the  other  hand,  reports  from  eyewitnesses  in  liberated  Kuwait  increasingly 
suggest  that  Iraqi  soldiers  there  committed  massive  and  grotesque  atrocities,  even 
against  children:  kidnapping,  murder,  rape,  dismemberment,  pillage.  No  political 
concerns  can  justify  overlooking  such  brutal  crimes  in  the  name  of  stability  or  "new 
order."  Those  responsible  for  such  acts,  and  those  who  ordered  or  permitted  them  to 
take  place,  must  be  brought  to  trial,  even  if  those  trials  take  place  in  ordinary  Ku- 
waiti criminal  courts. 

What,  then,  if  it  is  established  that  Saddam  himself  ordered  such  crimes  and  is 
therefore  equally  guilty  of  them?  Do  the  political  risks  of  placing  Saddam  in  the 
dock  outweigh  the  demands  of  simple  justice?  It  is  categorically  unjust  and  hypo- 
critical to  try  the  privates  and  the  lieutenants,  but  to  excuse  the  commander  in 
chief  who  gave  the  orders.  It  is  also  impolitic.  Giving  Saddam  immunity  would  justi- 
fiably outrage  the  Kuwaitis,  and  perhaps  no  less  so  the  Saudis  and  the  Egyptians 
who  would  form  the  core  of  any  sympathetic  "new  order"  in  the  region. 

Between  these  two  extremes — the  politically  freighted  crime  of  aggressive  war 
and  the  face  to  face  atrocities  against  terrified  innocents — lies  a  host  of  other  well- 
founded  charges  that  inevitably  implicate  Saddam  Hussein,  whoever  else  may  also 
be  responsible.  Launching  SCUD  missiles  into  civilian  areas  of  Israel,  an  act  which 
Saddam  himself  unquestionably  ordered,  would  be  a  violation  of  the  Hague  and 
Geneva  conventions  even  if  Israel  had  been  a  belligerent,  which  it  was  not.  To 
forego  prosecution  of  Saddam  on  "political"  grounds  only  raises  an  equally  unpala- 
table political  problem:  Israel  receives  no  consolation  for  the  military  restraint  that 
the  coalition  so  urgently  and  successfully  sought  in  the  face  of  Saddam's  blatant  ag- 
gression. Can  we  ever  again  expect  Israeli  "restraint"  if  its  security  is  jeopardized  in 
the  "new  order?" 

And  what,  too,  of  the  vicious  crimes  committed  against  U.S.  citizens  and  prisoners 
of  war:  the  use  of  American  civilian  hostages  last  fall  as  human  shields;  the  appar- 
ent brutalization  of  captured  pilots;  the  sickening  public  display  on  Iraqi  television? 
These  crimes,  clearly  defined  and  forbidden  by  the  Geneva  conventions,  were  or- 
dered by  Saddam  himself.  Do  we  overlook  the  crimes  altogether,  or  do  we  content 
ourselves  with  punishing  the  thug  who  wielded  the  truncheon?  Neither  is  satisfac- 
tory. But  if  we  determine  that  Saddam  himself  is  immune  from  trial,  what  other 
alternative  is  there? 

Perhaps  the  answer  is  that  we  try  Saddam  Hussein  as  a  common  criminal,  and 
not  as  an  Arab  leader,  by  charging  him  with  the  atrocities  that  he  ordered  and  not 
for  the  crime  of  the  invasion  itself.  Such  a  course  might  markedly  reduce  his  appeal 
as  a  martyr  who  stood  up  to  the  infidels  and  Zionists. 

Whatever  the  choice,  there  must  be  a  clear  sense  of  the  political  objectives  and  a 
delicate  weighing  of  the  legal  and,  yes,  moral  questions.  The  questions  are  difficult, 
but  the  road  to  any  answers  cannot  ignore  Saddam  Hussein  himself. 

[Allan  A.  Ryan,  Jr.,  former  chief  federal  prosecutor  of  Nazi  war  criminals  in  the  United 
States,  is  an  attorney  with  the  Office  of  the  General  Counsel  at  Harvard  University] 


[The  Boston  Globe,  February  16,  1991] 

"Where  Would  Saddam  Be  Tried?" 

(By  Allan  A.  Ryan,  Jr.) 

White  House  lawyers  are  reportedly  studying  options  for  an  eventual  war-crimes 
prosecution  of  Iraqi  President  Saddam  Hussein:  convening  a  special  international 
tribunal;  bringing  charges  under  Kuwaiti  law;  expanding  the  UN's  International 
Court  of  Justice;  and  creating  an  international  criminal  court. 

These  are  the  wrong  choices.  The  US  should  try  Saddam  Hussein  in  the  federal 
court  in  Washington — the  same  court  that  tried  the  Watergate  conspirators,  John 
Hinckley  and  Oliver  North.  Under  the  Geneva  POW  Convention  and  other  interna- 
tional treaties,  our  right  to  bring  Saddam  before  our  federal  courts  is  clear. 

Creation  of  a  Nuremberg  tribunal — a  special  international  panel  of  judges  from 
the  victorious  nations— could  be  a  disaster.  Even  at  Nuremberg,  it  was  a  huge  task 
to  marry  the  distinct  legal  procedures  of  the  Anglo-American  adversary  system  and 
the  French  civil  law.  The  prospect  of  creating  a  court  that  accommodates  the  West- 
ern tradition  with  that  of  the  Islamic  nations  is  staggering.  The  legal  systems  have 
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nothing  in  common.  Any  attempt  at  intermarriage  would  undo  the  tenuous  political 
alliance. 

Turning  prosecution  over  to  the  Kuwaitis  is  inappropriate.  While  Saddam's  cer- 
tain execution  following  Kuwaiti  trial  would  provide  a  measure  of  revenge,  a  Ku- 
waiti court  would  be  unavoidably  skewed  to  its  domestic  concerns,  with  little  inter- 
est in  abuses  against  American  hostages  and  prisoners  of  war. 

Expanding  the  jurisdiction  of  the  International  Court  of  Justice  to  include  crimi- 
nal charges  against  individuals  would  be  heaping  problems  on  a  tribunal  that  has 
had  enough  trouble  doing  what  it  was  designed  to  do.  The  UN  Charter  that  created 
the  international  court  limits  it  to  disputes  among  nations.  We  should  try  Saddam 
Hussein  and  his  accomplices,  not  the  nation  of  Iraq.  Besides,  no  court  that  has  15 
judges  from  15  nations  could  run  a  coherent  criminal  trial. 

Finally,  creation  of  a  permanent  international  criminal  court — an  idea  that  has 
been  espoused  by  earnest  international  lawyers  since  the  end  of  World  War  II — 
would  have  all  the  disadvantages,  of  a  Nuremberg  court,  without  the  advantage  of 
limited  jurisdiction  and  a  temporary  lifespan.  By  the  time  the  nations  of  the  world 
agreed  on  how  to  constitute  it  Saddam  Hussein  would  be  dead  of  old  age. 

Putting  Saddam  on  trial  in  Washington  is  both  feasible  and  fitting.  The  court  al- 
ready exists,  with  competent  judges  operating  under  established  procedures,  and  US 
law  on  the  rights  of  criminal  defendants  is  widely  recognized  as  fair. 

It  may  seem  odd  to  envision  international  war  criminals  standing  in  the  dock  of  a 
relatively  ordinary  domestic  criminal  court.  But  that  is  exactly  what  is  contemplat- 
ed by  a  little-known  provision  of  the  Geneva  POW  Convention  and  by  more  recent 
international  treaties  against  terrorism. 

The  Geneva  Convention,  to  which  both  the  US  and  Iraq  are  parties,  provides  in 
Article  129  that  the  parties  agree  to  "enact  any  legislation  necessary  to  provide  ef- 
fective penal  sanctions"  for  persons  who  commit  "grave  breaches"  of  the  Conven- 
tion, including  "torture  or  inhuman  treatment"  and  "causing  great  suffering  or  se- 
rious injury  to  body  or  health." 

Article  129  also  provides  that  each  nation  shall  be  "under  the  obligation"  to  bring 
all  persons  who  commit  grave  breaches,  "regardless  of  their  nationality,  before  its 
own  courts,"  or  to  extradite  them  to  a  country  who  will.  This  provision,  which  ap- 
pears never  to  have  been  invoked  since  the  Convention  was  adopted  in  1949,  makes 
clear  as  a  matter  of  international  law  that  the  US  can  try  Iraqi  war  criminals  in 
the  courts  that  now  exist. 

Other  international  treaties  to  which  the  US  is  a  party  enable  US  courts  to  exer- 
cise jurisdiction  over  other  crimes,  even  where  prisoners  of  war  are  not  involved. 
For  example,  the  International  Convention  Against  the  Taking  of  Hostages  not  only 
authorizes  but  obliges  any  nation  in  which  a  hostage-taker  is  "found"  to  prosecute 
him — "without  exception  whatsoever."  Congress  enacted  legislation  in  1984  to  im- 
plement this  Convention  in  cases  in  which  the  hostages  are  US  citizens,  as  they 
were  for  several  months  last  year  in  Iraq.  A  1988  decision  by  the  US  District  Court 
in  Washington,  affirmed  on  appeal,  ruled  that  a  hostage-taker  is  "found"  in  the 
United  States  if  US  authorities  abduct  him  abroad  and  bring  him  here— as  we  could 
do  with  Saddam  and  his  accomplices. 

Prosecution  of  Iraqi  war  criminals  in  Washington  might  raise  criticism  from  our 
allies  that  we  are  depriving  them  of  their  measure  of  justice.  But  the  treaties  they 
have  signed  give  us  the  right  to  prosecute,  and  the  criminal  wrongs  that  Saddam 
has  inflicted  on  US  citizens  give  us  that  duty. 

[Allan  A.  Ryan,  Jr.,  former  chief  federal  prosecutor  of  Nazi  war  criminals  in  the  United 
States,  is  an  attorney  with  the  Office  of  the  General  Counsel  at  Harvard  University] 


[The  Wall  Street  Journal,  March  1,  1991] 

"Trying  Saddam  Might  Be  A  Bad  Idea" 

(By  Richard  N.  Gardner) 

Should  we  now  try  Saddam  Hussein  and  his  henchmen  for  war  crimes?  The  legal 
answer  is  clearly  yes,  but  the  politics  are  more  complicated. 

The  key  source  of  international  law  here  is  the  Fourth  Geneva  Convention  of  1949 
Relative  to  the  Protection  of  Civilian  Persons  in  Time  of  War.  Almost  all  159  U.N. 
members  are  parties  to  it,  including  Iraq,  Kuwait,  Saudi  Arabia,  most  Arab  and 
Third  World  nations,  the  U.S.  and  its  NATO  allies,  the  Soviet  Union  and  China. 

Article  146  of  the  convention  does  not  merely  authorize,  it  requires,  that  the  par- 
ties to  the  convention  search  for  and  put  on  trial  before  their  courts  people  who 
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have  ordered  or  committed  "grave  breaches"  of  the  convention.  If  parties  do  not 
wish  to  try  such  people  themselves,  they  must  hand  them  over  for  trial  by  another 
country  that  is  a  party  to  the  convention. 

Article  147  defines  as  "grave  breaches"  any  of  the  following  acts — killing,  tortur- 
ing, or  abducting  civilians,  or  carrying  out  extensive  destruction  of  property  not  jus- 
tified by  military  necessity.  Iraq  has  obviously  committed  all  these  prohibited  acts 
in  Kuwait.  Moreover,  it  committed  another  enumerated  "grave  breach"  in  Iraq  at 
the  start  of  the  war  when  it  made  hostages  of  citizens  of  the  U.S.  and  many  other 
countries.  Its  indiscriminate  targeting  of  civilian  population  centers  with  Scud  mis- 
siles in  Israel  and  Saudi  Arabia  was  yet  another  grave  breach  of  the  convention. 

The  U.N.  Security  Council  decided  in  Resolution  670  of  Sept.  25  that  "Iraq  is 
bound  to  comply  fully"  with  the  Geneva  Convention  and  "in  particular  is  liable 
under  the  Convention  in  respect  of  the  grave  breaches  committed  by  it,  as  are  indi- 
viduals who  commit  or  order  the  commission  of  grave  breaches." 

When  Iraq  finally  agreed  Wednesday  to  abide  by  all  the  Security  Council  resolu- 
tions, it  accepted  the  obligation  to  comply  fully  with  the  Fourth  Geneva  Convention, 
including  the  obligation  to  try  Saddam  Hussein  and  his  henchmen  or  else  surrender 
them  for  trial  by  another  country  that  is  a  party  to  the  convention.  This  obligation, 
of  course,  already  existed  by  reason  of  Iraq's  adherence  to  the  convention,  but  the 
Security  Council's  finding  that  Iraq  had  committed  "grave  breaches"  served  as  rein- 
forcement. The  U.S.  and  its  coalition  partners  and  the  members  of  the  Security 
Council  could  enforce  this  legal  obligation  by  making  it  a  precondition  for  the  re- 
moval of  the  trade  embargo  and  the  availability  of  international  assistance  in  the 
economic  reconstruction  of  the  country. 

Beyond  the  question  of  Saddam  Hussein  and  other  leaders  of  Iraq,  there  is  the 
subsidiary  question  of  whether  to  try  Iraqi  POWs  now  in  the  hands  of  the  coalition 
for  possible  violations  of  the  convention.  Since  the  Nuremberg  trials,  it  is  accepted 
international  law  that  the  plea  of  superior  orders  is  not  a  defense  to  war-crimes 
charges,  though  it  may  serve  to  mitigate  punishment.  It  would  seem  inappropriate, 
however,  to  hold  trials  of  Iraqi  soldiers  who  carried  out  Saddam  Hussein's  orders  if 
we  were  not  proceeding  at  the  same  time  against  Saddam  Hussein  himself. 

But  now  we  come  to  two  political  questions  that  are  much  more  difficult.  First,  if 
we  demand  the  surrender  of  Saddam  and  his  henchmen,  how  would  they  be  tried? 
No  international  court  for  war  criminals  exists,  although  one  was  contemplated  by 
the  U.N.  in  its  early  years.  We  could  establish  a  special  tribunal  as  we  did  at  Nur- 
emberg, but  deciding  its  composition  would  not  be  easy.  We  would  presumably  want 
to  have  mainly  judges  from  Arab  countries;  but  would  they  be  willing  to  serve,  par- 
ticularly if  they  were  threatened  with  assassination?  And  would  Arab  countries 
demand  a  similar  tribunal  to  try  Israeli  leaders  for  acts  in  the  occupied  territories 
that  they  see  as  violations  of  the  Geneva  Convention? 

Of  course,  Saddam  could  simply  be  turned  over  to  Kuwaiti  or  Saudi  courts.  But  in 
this  case  would  there  be  confidence  that  he  would  receive  a  fair  trial? 

Finally,  even  if  these  questions  could  be  resolved,  do  we  really  want  a  trial?  The 
arguments  in  favor  are  obvious.  A  public  trial  and  punishment  of  Saddam  Hussein 
would  satisfy  the  moral  imperative  of  individual  accountability  for  acts  violating 
civilized  norms  of  behavior.  It  could  possibly  help  in  deterring  war  crimes  in  the 
future.  It  could  also  help  educate  the  masses  of  people  in  the  Islamic  world  who  con- 
tinue to  look  upon  him  as  a  hero. 

Against  these  arguments,  however,  we  have  to  weigh  the  danger  of  making  a 
martyr  of  Saddam,  of  giving  him  a  platform  to  call  for  jihad  and  of  inflaming  fur- 
ther passions  against  the  U.S.  and  the  coalition  in  the  Islamic  world.  Some  of  our 
coalition  partners  in  the  gulf  may  conclude  on  this  basis  that  enough  is  enough. 

The  war-crimes  issue  poses  one  of  the  most  difficult  choices  for  President  Bush 
since  the  invasion  of  Kuwait  on  Aug.  2.  He  and  Secretary  of  State  James  Baker  will 
want  to  consult  widely  with  our  coalition  partners  and  Security  Council  members 
before  making  their  decision.  The  judgment  must  be  made  on  the  basis  of  what  will 
best  serve  the  cause  of  peace  and  security  in  the  Middle  East  and  in  the  world  in 
both  the  short  and  the  long  run.  The  answer  is  by  no  means  obvious. 

[Mr.  Gardner,  former  U.S.  Ambassador  to  Italy,  is  a  professor  of  law  and  international  orga- 
nization at  Columbia] 
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[From  the  Legal  Times,  February  4,  1991] 

"Making  the  Case  Against  Saddam  Hussein" 

(By  Allan  Gerson) 
u.n.  is  best  forum  for  war  trial 

The  propriety  for  punishing  Iraq  for  planning  and  waging  an  aggressive  war 
against  Kuwait,  after  having  several  years  earlier  launched  an  aggressive  war 
against  Iran,  and  after  having  in  the  wake  of  its  occupation  of  Kuwait  forced  the 
United  States  and  its  coalition  partners  into  a  war  with  Iraq,  should  be  beyond 
question. 

If  one  launches  an  aggressive  war,  it  stands  to  reason  that  the  victims  of  aggres- 
sion will  seek  reparations  and  punishment  of  the  aggressor  under  either  retributive 
or  prospective  deterrence  rationales.  Furthermore,  individuals  who  wage  such 
wars — be  they  heads  of  states  or  generals — are  not  immune  from  punishment.  That 
is  the  legacy  of  the  Nuremberg  Tribunal.  That  is  the  meaning  of  President  Bush's 
declarations  in  his  State  of  the  Union  message,  if  those  declarations  are  to  be  taken 
seriously,  that  this  war  is  foremost  about  the  creation  of  a  new  international 
order— which,  in  fact,  is  really  the  reassertion  of  the  old  international  order  envi- 
sioned by  the  U.N.  Charter— based  on  the  rule  of  law. 

The  rule  of  law  demands  not  merely  punishment,  which  we  are  now  exacting 
against  Iraq,  but  education  through  public  processes  of  the  reasons  a  course  of  be- 
havior—that of  Iraq— was  found  unacceptable  and  called  for  punishment.  In  other 
words,  the  rule  of  law  demands  war  crimes  trials  not  merely  for  violations  of  the 
customs  of  warfare,  but  for  the  crime  of  waging  aggressive  war. 

Trials  illuminate  the  issues.  Without  a  trial,  the  lesson  is  not  driven  home.  If 
Manuel  Noriega  can  be  apprehended,  tried,  and  jailed  in  the  United  States  for  drug- 
trafficking  crimes,  should  we  expect  to  do  less  with  Saddam  Hussein?  Is  he  a  lesser 
criminal?  Are  there  less  compelling  reasons  for  bringing  him  before  the  bar  of  jus- 
tice? 

I  would  like  to  examine  the  objections  that  have  been  posed  for  articulating  and 
pursuing  such  a  course  of  action: 

•  A  war  crimes  trial  for  crimes  against  peace  would  simply  be  "victor's  justice 
with  no  moral  efficacy  other  than  the  imposition  of  the  will  of  the  stronger. 

This  view  overlooks  the  nature  of  law,  and  the  nature  of  the  struggle  that  the 
current  fighting  in  the  Persian  Gulf  symbolizes.  International  law,  like  the  U.S. 
Constitution,  is,  to  quote  Supreme  Court  Justice  Charles  Evans  Hughes,  simply 
"what  the  judges  say  it  is."  In  the  field  of  international  law,  there  has  always  been 

a  tendency  to  overlook  the  law's  political  component — who  was  shaping  it  and  why 

*  *  * 

The  radicalism  that  the  Soviets  in  conjunction  with  the  nonaligned  movement 
spurred  and  abetted  for  the  last  two  decades  has  lingered  on,  with  Iraq  proving  the 
most  tragic  example.  There  are  other  nations  who  have  refused  the  new/old  world 
order  of  the  U.N.  Charter— Iran  being  perhaps  the  most  prominent  among  them— 
but  they  have  not  undertaken  any  similar  offensive  action.  Iraq  has  sought  to  fight 
its  way  against  the  determined  will  of  the  U.N.  Security  Council  which  has  labeled 
it— this  is  first  time  the  Security  Council  has  achieved  Big  Power  unanimity  on  such 
a  question-as  an  aggressor.  The  victor's  justice  that  will  prevail  will  therefore  be  not 
that  of  the  United  States,  but  that  of  the  U.N.  Charter  as  interpreted  by  the  United 
States  and  by  the  vast  majority  of  the  world's  nations. 

•  A  war  crimes  tribunal,  if  established,  should  be  composed  of  only  Arab  coun- 
tries for  fear  of  making  the  war  and  its  aftermath  seem  like  a  vendetta  of  the  West 
against  the  Arab  world. 

A  war  crimes  tribunal  must  be  built  on  the  legacy  of  the  past.  And  that  legacy  is 
Nuremberg.  We  tend  to  forget  that  the  U.N.  Charter  and  that  of  the  Nuremberg 
Tribunal  were  drafted  contemporaneously  and  that  both  derive  their  authority  from 
the  Moscow  Declaration  of  1943  stipulating  Allied  war  aims.  The  principles  in  the 
Nuremberg  Charter  were  built  into  the  U.N.  Charter. 

The  U.N.  Charter's  Article  2:4  incorporates  the  Nuremberg  principle  that  the 
planning  and  launching  of  an  aggressive  war  will  be  considered  a  fundamental 
breach  of  the  law  of  nations. 

•  '  *  [N]o  Saddam  Hussein  should  be  treated  by  an  all  Arab  or  other  regional 
group  alone,  when  the  problem  has  in  fact  been  addressed  as  a  universal  and  not 
parochial  issue.  If  a  war  crimes  trial  is  to  follow  and  if  it  is  to  serve  the  intended 
purpose  of  education,  it  must  be  clear-cut  in  its  definition  of  the  issues  with  no  room 
for  subterfuge.  Again,  the  issue  is  too  important  to  be  clouded  *  *  * 
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•  The  notion  of  a  war  crimes  trial  implies  that  the  United  States  is  committed 
not  only  to  the  liberation  of  Kuwait  but  to  the  elimination  of  Saddam  Hussein.  Is 
that  true,  and  if  so,  does  that  not  go  beyond  the  U.N.  Charter  mandate? 

A  finding  by  the  U.N.  that  Saddam  Hussein  is  guilty  of  aggression  and  authoriza- 
tion to  go  to  war  to  right  that  aggression  implies  that  the  perpetrator  of  the  crimi- 
nal act  is  himself  a  criminal.  That  does  not  excuse  the  crime  or  the  appellation  of 
an  accused  war  criminal.  That  accusation  is  something  Saddam  Hussein  will  have  to 
live  with  for  the  rest  of  his  life  regardless  of  whether  he  is  actually  apprehended 
and  tried. 

•  Would  a  new  procedural  mechanism  have  to  be  established,  and  wouldn't  it  be 
preferable  that  the  matter  of  Saddam  Hussein's  culpability  be  brought  before  the 
International  Court  of  Justice  in  the  Hague? 

The  International  Court  of  Justice  operates  on  the  basis  of  consensual  jurisdiction. 
It  was  not  meant  to  be  the  heir  to  Nuremberg.  The  heir  to  Nuremberg  is  a  properly 
constituted  tribunal  under  U.N.  auspices  spearheaded  by  those  actively  involved  in 
the  fighting,  with  access  to  the  tribunal  by  all  victims — including  Israel — to  present 
their  grievances.  The  ideal  location  would  seem  to  be  a  liberated  Kuwait  City  *  *  * 

•  Wouldn't  such  a  procedure  open  up  a  can  of  worms?  For  example,  Israel  has 
been  repeatedly  condemned  by  the  General  Assembly  for  aggressive  behavior  and 
"genocidal"  practices  against  Palestinians — a  charge  often  heard  at  the  United  Na- 
tions. 

My  response  to  that  is  that  Iraq  would  he  the  model.  The  aggression  would  have 
to  be  clear-cut.  All  the  members  of  the  U.N.  Security  Council  would  have  to  make 
that  determination.  There  would  have  to  be  ample  warning  to  reverse  a  condemned 
course  of  action.  If,  in  that  context,  Israel  or  any  other  nation  could  be  found  guilty 
of  waging  aggressive  war,  then  similar  remedies  might  apply.  There  is  no  reason  to 
believe  that  Israel  would  ever  fall  into  a  situation  which  could  fulfill  all  of  these 
criteria. 

Finally,  it  has  been  repeatedly  said  that  the  Iraq  war  will  be  a  defining  event  in 
international  affairs.  It  should  also  be  a  defining  event  in  the  development  of  inter- 
national law.  The  Iraq  war  demands  that  it  serve  as  the  catalyst  to  revive  the 
legacy  of  the  Nuremberg  Tribunal  to  give  it  its  proper  place  alongside  the  U.N. 
Charter.  Only  then  can  we  be  assured  of  achieving  the  new  world  order  upon  which 
the  president  of  the  United  States  has  staked  the  fortunes  of  the  nation,  and  indeed 
those  of  the  world,  in  confronting  head-on  Iraq's  aggression.  There  should  be  no 
room  allowed  at  this  point  for  mistaking  either  our  resolve  or  ultimate  intentions 
(providing  we  really  know  what  those  ultimate  intentions  are). 

[Allan  Gerson,  former  counsel  to  the  U.S.  Ambassador  to  the  United  Nations,  is  a  resident 
scholar  at  the  American  Enterprise  Institute] 


"International  Legal  Issues  Arising  From  the  Gulf  War  and  the  Role  of  the 

United  Nations" 

(By  David  J.  Scheffer  for  the  United  Nations  Association) 

1.  Prosecution  of  War  Crimes. — In  his  address  before  Congress  on  March  5,  1991, 
President  Bush  promised:  "or  all  that  Saddam  has  done  to  his  own  people,  to  the 
Kuwaitis,  and  to  the  entire  world — Saddam  and  those  around  him  are  accountable." 
It  remains  to  be  determined  not  only  how  individuals  will  be  brought  to  justice,  but 
also  how  the  Iraqi  government  can  be  charged  with  violations  of  international  law. 

The  U.N.  Security  Council  did  not  incorporate  in  Resolution  686  any  authoriza- 
tion or  direction  that  a  war  crimes  tribunal  be  established  to  consider  allegations  of 
misconduct  by  Iraqi  officials  and  soldiers.  Resolution  670  establishes  the  liability  of 
the  Iraqi  government  and  of  individuals  for  grave  breaches  of  Geneva  Convention 
IV  of  1949  (Protection  of  Civilian  Persons  in  Time  of  War).  At  this  early  stage  of  the 
post-Gulf  War  period,  the  absence  of  a  Council  decision  on  the  prosecution  of  indi- 
viduals is  not  surprising.  The  question  of  an  international  war  crimes  tribunal  can 
be  addressed  by  the  Council  in  the  coming  weeks  and  months  as  the  evidence  of  war 
crimes  is  obtained  and  analyzed  and  as  alleged  war  criminals  are  identified  and  per- 
sonal jurisdiction  over  them  obtained. 

Nor  has  there  been  any  reported  decision  by  the  coalition  governments  establish- 
ing how  prosecution  of  alleged  Iraqi  war  criminals  might  be  undertaken — by  an 
international  war  crimes  tribunal,  a  coalition  war  crimes  tribunal,  or  by  the  nation- 
al courts  or  military  tribunals  of  individual  coalition  governments  (particularly 
Kuwait  and  Saudi  Arabia).  Further,  Iraqi  POWs  continue  to  be  screened  to  attempt 
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to  identify  suspects.  Therefore,  it  remains  uncertain  how  many  alleged  war  crimi- 
nals are  in  the  custody  of  coalition  authorities. 

An  international  war  crimes  tribunal  established  by  the  U.N.  Security  Council 
might  be  regarded  as  more  legitimate,  both  legally  and  politically,  for  prosecuting 
Iraqi  officials  than  would  a  tribunal  established  by  the  coalition  or  trials  held  in 
Kuwaiti  or  Saudi  Arabian  courts.  The  charter  of  the  international  tribunal  would  be 
approved  by  the  Security  Council  and  thus  the  kinds  of  international  crimes  it  could 
handle  and  the  procedural  requirements  of  prosecution  well  established.  The  inter- 
national tribunal's  composition  might  consist  of  judges  from  the  coalition  govern- 
ments (including  Arab  coal  it  ion  partners)  and  from  noncoalition  governments  that 
played  no  role  in  the  Gulf  War.  A  prominent  Palestinian  lawyer  and  Israeli  lawyer 
might  also  be  invited  to  sit  as  judges  in  order  to  achieve  political  balance. 

The  liability  of  the  Iraqi  government  for  violations  of  numerous  conventions  and 
principles  of  international  law  is  confirmed  in  various  of  the  relevant  security  Coun- 
cil resolutions.  If  the  political  process  proves  unsatisfactory,  then  action  could  be 
taken  against  Iraq  in  the  International  Court  of  Justice  with  respect  to  some  inter- 
national conventions,  particularly  ones  regarding  diplomatic  rights,  privileges,  and 
protections. 

2.  Restitution. — Security  Council  Resolution  686  requires  of  Iraq  that  it  "[a]ccept 
in  principle  its  liability  for  any  loss,  damage  or  injury  arising  in  regard  to  Kuwait 
and  third  states,  and  their  nationals  and  corporations,  as  a  result  of  the  invasion 
and  illegal  occupation  of  Kuwait  by  Iraq."  Governmental  claims  ultimately  may  be 
filed  against  Iran  in  the  International  Court  of  Justice,  but  the  likelihood  of  Iraq 
accepting  the  Court's  jurisdiction  is  problematic  (although  the  Security  Council 
could  request  of  Iraq  that  it  make  good  on  its  acceptance  of  the  principle  of  liability 
by  accepting  the  Court's  jurisdiction).  Since  the  Sanctions  Committee  of  the  Security 
Council  has  been  collecting  information  on  damages,  governmental  claims  against 
Iraq  probably  will  be  initially  lodged  with  the  Sanctions  Committee.  For  example, 
Egypt  announced  in  early  March  that  it  would  seek  reparations  for  revenue  lost  as 
a  consequence  of  Iraqi  aggression,  that  it  was  basing  its  request  upon  Security  Coun- 
cil resolutions,  and  that  it  would  lodge  its  request  with  the  Council. 

The  Security  Council  could  authorize  the  establishment  of  an  international  claims 
tribunal  to  handle  the  multitude  of  financial  and  damage  claims  that  will  be  lodged 
against  the  Iraqi  government  by  victims  (governments,  companies,  individuals)  of 
the  Iraqi  aggression  and  occupation.  Otherwise,  a  complex  web  of  cases  in  scores  of 
national  courts  could  result  in  a  chaotic  and  inequitable  division  of  Iraqi  assets  and 
reparations  judgments.  An  international  claims  tribunal  probably  would  be  consid- 
ered more  legitimately  constituted  and  just  in  its  adjudication  of  claims  than  would 
be  national  courts. 

The  financial  resources  to  support  money  judgments  against  Iraq  could  be  drawn 
from  at  least  two  major  sources.  First,  the  frozen  foreign  assets  of  Iraq  could  be 
placed  under  the  control  of  the  international  claims  tribunal  and  amounts  from  it 
applied  to  various  claims  judgments.  However,  the  total  amount  of  the  frozen  assets 
ranges  between  $6  billion  to  $8  billion.  Kuwait's  damage  claims  alone  may  exceed 
$100  billion.  Second,  revenue  from  the  export  of  Iraqi  oil  might  be  garnished  under 
the  authority  of  the  U.N.  Security  Council  and  administration  of  the  international 
claims  tribunal.  A  certain  percentage  of  the  export  revenue  (which  before  the  Gulf 
War  averaged  about  $17  billion  a  year)  then  could  be  applied  to  the  claims.  The  Se- 
curity Council  could  direct  Iraq  to  resume  oil  production  and  establish  certain  finan- 
cial facilities  to  facilitate  U.N.  control  of  the  revenue  earned  on  Iraq's  oil  exports. 
The  international  claims  tribunal  then  would  have  access  to  the  amounts  collected. 

The  Iran-U.S.  Claims  Tribunal  established  by  the  Algiers  Accord  in  connection 
with  the  hostage  crisis  of  1980  provides  a  useful  precedent  for  further  consideration 
of  an  international  claims  tribunal  following  the  Gulf  War.  Also,  Iraq's  prior  agree- 
ment to  pay  reparations  for  the  Exocet  missile  attack  on  the  U.S.S.  Stark  in  1987 
offers  an  instructive  precedent  on  how  bilateral  talks  can  produce  agreement  on 
payments.  A  reparations  case  currently  before  the  International  Court  of  Justice  re- 
lating to  the  downing  of  IRAN  AIR  655  by  the  U.S.S.  Vincennes  provides  further 
guidance  on  the  possibility  of  lodging  governmental  claims  against  Iraq  in  that 
forum. 

3.  Violations  of  International  Environmental  Law  in  War.—  There  are  several 
international  conventions  which  pertain  to  Iraq's  despoliation  of  the  environment 
and  use  of  the  environment  as  a  weapon  of  war,  particularly  in  connection  with  the 
massive  oil  release  in  the  Persian  Gulf  and  the  sabotage  of  more  than  600  Kuwaiti 
oil  wells.  Some  of  these  conventions  also  could  be  employed  to  challenge  the  conduct 
of  the  war  by  coalition  forces,  particularly  the  bombing  of  Iraq. 
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Iraq  signed  but  never  ratified  the  1977  United  Nations  Convention  on  the  Prohibi- 
tion of  Military  or  Any  Other  Hostile  Use  of  Environmental  Modification  Tech- 
niques (the  "Environmental  Convention").  The  United  States  and  Kuwait  ratified 
the  Environmental  Convention  in  1980,  although  Kuwait  filed  a  reservation  that 
makes  the  Environmental  Convention  binding  for  Kuwait  only  with  respect  to  other 
nations  which  are  parties  to  the  treaty.  Parties  to  the  Environmental  Convention 
undertake  "not  to  engage  in  military  or  any  other  hostile  use  of  environmental 
modification  techniques  having  widespread,  long-lasting  or  severe  effects  as  the 
means  of  destruction,  damage  or  injury  to  any  other  State  Party."  (Art.  I)  The  object 
is  to  prohibit  the  deliberate  manipulation  of  natural  processes  of  the  environment 
as  weapons.  Under  the  Environmental  Convention,  the  Security  Council  can  deter- 
mine that  a  State  Party  has  been  or  is  likely  to  be  harmed  as  a  result  of  a  violation 
of  the  Convention  and  in  the  result  obligate  other  State  Parties  to  provide  or  sup- 
port assistance  to  the  injured  State  Party.  Because  it  is  a  signatory  to  the  Environ- 
mental Convention,  Iraq  is  bound  by  international  law  not  to  undermine  the  Con- 
vention prior  to  its  ratification.  Therefore,  there  may  be  some  basis  to  hold  Iraq 
liable  for  violating  the  principles  embodied  in  the  Environmental  Convention,  espe- 
cially if  the  International  Court  of  Justice  were  to  determine  that  these  principles 
reflect  customary  international  law. 

Article  35(3)  of  1977  Protocol  I  to  the  1949  Geneva  Conventions  states: 
It  is  prohibited  to  employ  methods  or  means  of  warfare  which  are  intended,  or 
may  be  expected,  to  cause  widespread,  long-term  and  severe  damage  to  the  nat- 
ural environment. 

Article  55  states: 

1.  Care  shall  be  taken  in  warfare  to  protect  the  natural  environment  against 
widespread,  long-term  and  severe  damage.  This  protection  includes  a  prohibi- 
tion of  the  use  of  methods  or  means  of  warfare  which  are  intended  or  may  be 
expected  to  cause  such  damage  to  the  natural  environment  and  thereby  to  prej- 
udice the  health  or  survival  of  the  population. 

2.  Attacks  against  the  natural  environment  by  way  of  reprisals  are  prohibited. 
Neither  Iraq  nor  Kuwait  signed  or  acceded  to  1977  Geneva  Protocol  I.  The  United 

States  signed  but  never  ratified  1977  Geneva  Protocol  I.  However,  if  it  were  found 
that  Articles  35(3)  and  55  represents  customary  international  law,  then  there  may 
be  a  basis  to  bring  a  claim  against  Iraq  for  using  weapons  of  warfare  to  cause 
damage  to  the  natural  environment  and  to  achieve  the  objective  of  reprisals  against 
Kuwait  in  response  to  the  allied  counter-offensive. 

In  connection  with  the  air  campaign  by  coalition  air  forces,  Iraq  might  argue  that 
Article  56  of  1977  Geneva  Protocol  I  reflects  customary  international  law  and  there- 
fore the  principle  embodied  therein  should  be  enforced.  Article  58  states: 

1.  Works  or  installations  containing  dangerous  forces,  namely  dams,  dikes  and 
nuclear  electrical  generating  stations,  shall  not  be  made  the  object  of  attack, 
even  where  these  objects  are  military  objectives,  if  such  attack  may  cause  the 
release  of  dangerous  forces  and  consequent  severe  losses  among  the  civilian  pop- 
ulation. Other  military  objectives  located  at  or  in  the  vicinity  of  these  works  or 
installations  shall  not  be  made  the  object  of  attack  if  such  attack  may  cause  the 
release  of  dangerous  forces  from  the  works  or  installations  and  consequent 
severe  losses  among  the  civilian  population. 
It  should  be  noted  that  all  of  Iraq  s  nuclear  facilities  were  research  facilities  and 
not  electrical  generating  stations.  However,  if  some  of  the  bridges  struck  by  coali- 
tion air  forces  also  served  as  dams,  then  questions  may  be  raised  about  compliance 
with  this  principle. 

Article  53  of  1949  Geneva  convention  IV  states: 
Any  destruction  by  the  Occupying  Power  of  real  or  personal  property  belonging 
individually  or  collectively  to  private  persons,  or  to  the  State,  or  to  other  public 
authorities,  or  to  social  or  cooperative  organizations,  is  prohibited,  except  where 
such  destruction  is  rendered  absolutely  necessary  by  military  operations. 
Iraq  is  a  party  to  1949  Geneva  Convention  IV.  The  Security  Council  reaffirmed  in 
Resolution  670  that  1949  Geneva  Convention  IV  applies  to  Kuwait  and  that  Iraq  "is 
bound  to  comply  fully  with  all  its  terms  and  in  particular  is  liable  under  the  Con- 
vention in  respect  of  the  grave  breaches  committed  by  it,  as  are  individuals  who 
commit  or  order  the  commission  of  grave  breaches."  Therefore,  prosecution  of  the 
Government  of  Iraq  and  of  individual  Iraqi  officials  in  appropriate  legal  forums  for 
violations  of  1949  Geneva  Convention  IV  is  a  possibility. 

The  Security  Council  could  play  a  critical  role  in  coming  months  to  direct  Iraq  to 
assist  in  environmental  clean-up  efforts  in  the  Gulf  region,  to  establish  Iraq's  pre- 
cise financial  liability  for  environmental  damage,  and  perhaps  to  establish  or  au- 
thorize a  legal  forum  in  which  to  bring  a  case  against  the  Iraqi  government  or  to 
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prosecute  Iraqi  officials.  The  International  Court  of  Justice  may  be  a  likely  forum  in 
which  to  pursue  governmental  claims. 

[David  J.  Schefer  is  a  Senior  Associate  with  the  Carnegie  Endowment  for  International 
Peace] 


[From  the  Congressional  Research  Service,  April  3,  1991] 

"War  Crimes  Trials" 

(By  Raymond  J.  Celada,  Senior  Specialist  in  American  Public  Law) 

The  practice  of  holding  individuals  personally  responsible  for  war  crimes  picked 
up  considerable  support  with  the  Nuremberg  and  Tokyo  Trials  following  World  War 
II.  Commentators  acknowledge  that  while  historical  precedents  exist,  the  prosecu- 
tion of  persons  for  the  commission  of  war  crimes  was  not  a  conspicuous  post  war 
feature  until  the  conclusion  of  the  Second  World  War.  Schwarzenberger,  for  exam- 
ple, states  that  "[t]he  trial  in  1474  of  Peter  von  Hagenbach  deserves  to  be  considered 
as  a  forerunner  of  contemporary  international  war  crimes  trials."  Hagenbach,  in- 
stalled by  Duke  Charles  of  Burgundy  as  his  Governor  in  an  area  of  the  Upper 
Rhine,  including  the  fortified  town  of  Breisach,  was  charged  with  murder,  rape,  per- 
jury and  other  crimes.  The  Breisach  Trial  of  1474  is  noteworthy  in  many  respects, 
including  the  defense  of  superior  orders  which  was  one  of  the  most  controversial 
issues  of  the  post-1945  war  crimes  trials.  Schwarzenberger,  International  Law  As 
Applied  By  International  Courts  and  Tribunals,  II  The  Law  of  Armed  Conflict  462- 
466  (1968). 

Other  commentators  indicate  that  efforts  to  mitigate  the  horrors  of  war  can  be 
traced  back  to  the  "Vedic  laws  of  war  which  prohibited  unnecessary  harm  to  fruit 
trees  and  noncombatants  and  Roman  laws  against  rape,  poisoning  and  mutilation  of 
corpses.  Maris,  International  Law:  Introduction  334  (1984). 

These  principles  were  enlarged  and  expanded  by  Grotius  in  the  seventeenth  cen- 
tury, including  protection  of  the  innocent,  protection  of  works  of  art  and  sacred  ob- 
jects, and  the  harming  and  killing  of  hostages. 

Further  advances  were  made  in  the  nineteenth  century;  for  example,  the  1856 
Declaration  of  Paris  dealt  with  neutral  goods  and  ships  in  war  and  the  1899  Hague 
Convention  formalized  the  rules  of  land  and  naval  warfare. 

The  trend  accelerated  in  the  twentieth  century  with  the  1907  Hague  Convention 
on  the  revising  the  rules  of  war  and  the  1929  and  1949  Geneva  Conventions  which 
dealt  with  the  treatment  of  prisoners  of  war,  the  wounded,  the  sick  and  civilian  per- 
sons. 

Notwithstanding  precedents  and  evolving  efforts  to  mitigate  some  of  the  more 
brutal  aspects  of  war,  for  various  reasons  the  former  laid  largely  dormant  until 
1945.  One  significant  reason  behind  the  international  community's  reluctance  to 
hold  war  criminals  personally  accountable  is  that  States,  not  individuals,  are  the 
subject  of  international  law.  See,  for  example,  Wright,  "The  Law  of  The  Nuremberg 
Trial,"  International  Law  in  the  Twentieth  Century  [Ed.  by  Leo  Gross],  Appleton- 
Century-Crofts,  New  York:  1969.  "In  its  conceptions,  its  specific  norms  and  stand- 
ards, and  largely  in  practice,  international  law  functions  between  states  as  repre- 
sented by  their  governments.  Its  implementation  and  the  remedies  for  its  violation 
are  also  largely  intergovernmental."  1  Restatement  of  The  Foreign  Relations  Law  of 
the  United  States,  3rd  16  (1987). 

Another  commentator  notes  that  "[p]rior  to  the  First  World  War  it  was  the 
custom  for  belligerents  to  insert  in  their  treaties  of  peace  an  amnesty  clause  creat- 
ing an  immunity  in  relation  to  each  belligerent  for  all  persons  who  committed 
wrongful  acts  on  behalf  of  or  in  the  service  of  the  other  belligerent  during  the 
course  of  the  war.  Even  in  the  absence  of  treaty  stipulation,  an  amnesty  was  one  of 
the  legal  effects  of  the  termination  of  war."  Fenwick,  International  Law  758  (1965). 

Nations,  of  course,  have  always  had  the  power  and  authority  to  hold  their  own 
nationals  responsible  for  conduct  during  the  course  of  a  war.  A  German  court  alter 
World  War  I,  for  example,  held  that  submarine  officers  could  not  justify,  blowing 
lifeboats  with  survivors  out  of  the  water  by  an  appeal  to  superior  orders.  The  Calley 
case  growing  out  of  United  States  involvement  in  the  Vietnam  war  also  illustrates 
the  point. 

The  nature  and  magnitude  of  the  atrocities  committed  by  Nazi  Germany  ruled 
out  that  approach  or  a  general  amnesty  alter  World  War  II.  The  Tripartite  Confer- 
ence at  Moscow  in  1943  concluded  with  the  principals  declaring  their  intention  to 
send  German  officers  and  men  who  committed  atrocities  back  to  the  scene  of  their 
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crimes  to  be  judged  and  punished  according  to  the  laws  of  relevant  country.  Major 
criminals  whose  offenses  had  no  particular  geographical  location  would  be  punished 
by  joint  decisions  of  the  governments  of  the  Allies. 

In  an  agreement  concluded  in  London  on  August  8,  1945  between  the  United 
States,  France,  Great  Britain  and  the  Soviet  Union,  provision  was  made  for  the  es- 
tablishment of  an  International  Military  Tribunal  for  the  trial  of  war  criminals 
whose  offenses  hall  no  particular  geographical  location.  A  Charter  annexed  to  the 
agreement  defined  the  constitution,  jurisdiction  and  function  of  the  tribunal  and  the 
crimes  for  which  the  defendants  might  be  held  individually  responsible. 

The  Tokyo  Tribunal  was  established  by  a  Special  Proclamation  of  General  MacAr- 
thur  as  the  Supreme  Commander  in  the  Far  East  for  the  Allied  Powers. 

The  Nuremberg  and  Tokyo  trials  involved  three  major  types  of  crimes:  (1)  crimes 
against  peace  or  aggression,  (2)  crimes  against  humanity,  and  (3)  war  crimes  or  vio- 
lations of  the  rules  found  in  customs  and  documents  of  war.  Schwarzenberger,  II 
International  Courts:  Armed  Conflict,  at  Chapters  41  and  42. 

The  Nuremberg  and  Tokyo  trials  were  only  the  tip  of  the  prosecution  iceberg; 
most  trials  were  conducted  by  military  or  special  courts  of  the  Allies  and  involved 
many  times  the  number  of  defendants  tried  there.  Maris,  International  law  at  206. 

Iraq's  invasion  of  Kuwait  and  subsequent  Iraqi  actions  against  that  country  and 
its  citizens  and  against  third  countries  and  their  nationals  have  given  rise  to  de- 
mands for  criminal  prosecutions  in  the  manner  of  post-World  War  II  experience. 
Revelations  of  Iraqi  atrocities  in  Kuwait  that  are  still  coming  to  light  and  Iraqi  dep- 
redations to  the  environment  in  Kuwait  and  the  Gulf  have  added  impetus  to  the 
demands  that  responsible  officials  and  other  persons  be  brought  before  the  bar  of 
international  justice.  President  Bush  and  other  officials  of  the  Executive  and  Legis- 
lative Branches  of  the  United  States  Government  held  that  prospect  out  to  Iraq 
during  the  ordeal  that  commenced  on  August  2,  1990.  The  baker's  dozen  of  Security 
Council  Resolutions  that  form  the  international  legal  basis  for  the  coalition's  activi- 
ties in  the  Persian  Gulf  speak  of  violations  of  international  law,  but  not  directly  to 
the  point  of  conducting  trials  for  the  prosecution  of  war  crimes.  The  Resolutions' 
silence  in  this  regard  is  not  a  disabling  feature  if  the  Security  Council  and  the  coali- 
tion which  executed  its  mandate  desire  it.  The  Nuremberg  trial  seems  to  provide  a 
precedent  setting  example. 

(The  articles  of  the  Congressional  Research  Service;  International  Law  Applicable 
to  Iraq's  Invasion  and  Occupation  of  Kuwait  and  The  Geneva  Convention  Relative 
to  the  Treatment  of  Prisoners  of  War  and  An  International  Criminal  Court  are  in 
the  committee's  files.) 

[Raymond  J.  Celada  is  a  Senior  Specialist  in  American  Public  Law,  Congressonal  Research 
Service] 
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